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LOWER BURMA RULINGS, VOLUME III, 1905-1906: 
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AserMent—abetment and being present at commission of offence—Penal 

section 114, Fosal Code, d 1 tho would 
tion 114, Pen: loes not apply to any person who woul 

“not be punishable as an abettor if he were absent. A person who 

would be so ounishable is, if present at the crime, punishable net as 

* an abettor but asa cincipal: 

King-Emperor v. Pha Laung ~  .. oe see > eee 

ABETMENT 0} OrFeNnce oF PERSONATING UNDER S, 82, INDIAN REGIS« 
TRATION Act, 1877—See REGISTRATION... x06 ane 
ABATEMEXT OF suiT—See DEATH OF ONE OF SEVERAL DEPENDANTS ... 
Assconpine Accusep—proclamation and attachmen'—warrant of arrest 
instead of summons—Criminal Procedure Cod?, 1898, ss, 87, 88, 90 

‘When a Magistrate is «sked to proclaim an accused person, he should 
first of all take evidence that the accused has absconded. When 
the absconding is proved, he should record 2vidence of the offence 
under section 512, Thenif he considers that there is sufficient 
primd facie proof of the offence, he can proceed under sections 87 
and 88. But Magistrates should nse their discretion under these 
sections, and should not ordinarily proclaim an accused when the 
offence is a petty one. ‘ 

In a case in which a summons should ordinarily issue, a warrant of 
arrest cannot be issued unless the conditions of section 90 are ful- 
filled. A written report by a police officer is not evidence of service 
of summons under clause (b) of section go, 

King-Emperor vy, Po Ni 5 ase ae ‘ih 

AccuseD Person Rerusine To sign RecorD—Criminal Procedure 
ode, s. 364 (2). 

An accused person who refuses to sign the record of his examination 
by the Court does not commit an offence punishable under section 
180 of the Indian Penal Code. 

Imperatrix y. Sirsapa, (1877) 1. L. R. 4. Bom., 15, followed, 
~-King-Emperor y. Ba:Tin ... eS Medes Sx aes: se 
ACT DONE BY SéveRAL Persons IN FuRTHERANCE OF ComMoN INTEN- 
: ‘toN—Penal Code, s. 34 -See COMMON INTENTION ... ai 
Apmissiows BY AccuseD—charge of fivine, false evidence—Criminal 

Procedure Code, s, 342—Indian Evidence Act, 1872, s. 80. 

When a person charged with giving false evidence has admitted 
both in his examination and in his defence that he made the state- 
ment which is alleged to be false, the conviction is not necessarily 
illegal by reason of the fact that no evidence of the identity of the 
Preece the person who made the alleged false statement was 
adduced. 

Queen-Empress v. Durga Sonar, (1885) I. L. R. 11 Cal., 5803 
Basanta Kumar Ghattak v. Queen-Empress, (1898) 1. L, R. 26 Cal, 
493 Mohideen Abdul Kadir v. Emperor, (1903) 1. L. 
238; Nga Wan Ye v. ray dig Hee $1903) 2L. B. R53; Yasin 
y. King-Emperor, (1901) I. L_ RB. 28 Cal., 089 ; New South Wales v. 
Bertrand, (1867)°36 L. J. P. C., 513 Queen-Empress v. Marae 

ill, 


ey 








Gokuldas, (1888) IL. R. 13 Bom., 3893 Regina v. Thornh 
- (1838) 8 C. & P., 575; cited, ‘ 
Atbas Ali v. King-Emperor 


Agresmen: Orrosed 10 Puszic PoLicy—See Contract. at 
ABERRATION or Finpinc—Crimixal Procedure Code, 1898, s. 423~See 
SAPPBAL oe os on oe as ‘ 


Page. 


264 


222 
168 


116 


199, 
“264 


. 997 
ad 283 
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Axtgrinc Fixpinc—Criminal Procedure Code, 1898, ss. 423, 439—See 
AppeLiate Court... toe see one an 
Aprgat—alteration of finding—Criminal Procedure Code, 1898, s. 423— 

‘The Magetehechangedth used persons under 6, Indi 

jagistrate\ the ace ns under section indian 
Penal Code. He found them not guilty under that section, but, 
without framing a fresh charge, convicted them under section 417, 
Indian Penal Code. On appeal the Sessions ludge found that the 
convictions under section 417, Indian Penal Code,were irregular, but 
altered them to convictions under section 406, Indian Penal Code, 
without giving the accused an Sppperenky of showing cause against 
being convicted of offence punishable under that section. _- 

Held,—that the Sessions ‘radge acted illegally. A re-hearing of the 

~ appeal was ordered, 

Mi Mo Dah. King-Emperor eb oa en 
altevation o, naar to legalize sentence—Criminal Procedure 
Code, s. 423—See WutrrIsc ... vs one os 
Appgat rrom AcauitTat—zrounds for- discovery of fresh evidence— 
Criminal Procedure Code, 1898; ss. 417, 428. 

In an appeal from an acquittal, the fact that fresh evidence has been 
discovered subsequent to the acquittal, is not a sufficient reason for 
sel aside the acquittal o- o1 ce a retrial, 

King-Emperor v. Nga Naing, 1 U. B. R. (1902-1903) 9, followed. 
King-Emperor v. Po Gyi ae Ba = es 
Aprzat Prom Orper Retusine Benevit oF THE ACT YOR THE PELIEF 
or Insotvent DesTors—See INSOLVENCY ” 28 
ApPEALs Prom ORDERS—order rejecting en application to set aside an 
ex-parte under section 280, Civil Procedure Code— 
Civil Procedure Code, ss. 108, 588 (9), 647. 

Clause,9 of section 5*8 of the Code of Civil Procedure, 1882, applies 
only to orders setting aside ex-parte decrees, ‘sn order under sec- 
tion 280, releasing property from attachment, is not a dec: 
therefore no appeal lies against an order rejecting an 
under sections 108 and 647 to set aside such an order passed ex+ 

arte, 
Aiinaksié Naidu v. Subramanya Sastri, (1887) 1, L.R.11 Mad, 
26, referred to. Poresh Nath Chatterjee'v, Secretary of State for 
India, (1888) 1..L. R,.16 Cal., 31 5 dissented from, 
iv Lw Bein y.Po-Sein . . Shuiles Geis dtnty cde ” 
jAppBLiaTe Court—altering finding—Criminal Procedure Code, 1898, 
85, 237, 238; 423, 439- ae roe 

Under. sections 423 and 439 of the Code’of Criminal Procedure, 1898,, 
a Court of Appeal or Revision may alter the finding of the lower 
convicting Court. But as a rule it would obviously Be unfair to the 
accused that he should be convicted of a more serious offence to 
which he had not pleaded in the lower Court. The general 
principle is that on appeal or revision an accused person cannot be 
convicted of an offence of which he could not have been convicted 
by the Court which tried him. 

imperor v. Gur Narain Prasad, (1903) 1. L. R. 25 All. 534, dis- 
sented from. 


Dwarka Manjhee, (1880). 6.C. L. R., 427; Queen-Empress v. Imdad 
Khan, (1885) 1. L.R.8 All, 120, Mono?rnjan Chowdhury v. Queen- 
(8501 FW. A. Gq G85Q) LUE 36 Cay 869): Fat Sing 
it . N. 3 (1 |. L. Re 2 +» 8635 jingh ve 
Me 3 Sing, (i900) LLR. a7 Gal, to fea 
King-Emperor v. Po Yin and another... 35 
3 send tgs in (erable mn ss 
Ii ppeal from an in execution ings, the Appella 
"Court cannot alter the effect of the exits the original ot. 
: Aung Baw v. Tun Gaung ons oe toe we 
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APPLICATION To SUB AS A PAUPER—See Pauper SuiTs 
-Aks Act, s. 5—definition of orms—degterahapel clasp kni 
-Dagger-shaped knives,-of the kind produced in this case, must be 
held.to be. intended primarily as weapons of offence, and to fall * 
within the definition of “arms” in the Indian Arms Act, 1878, 
ia although they might be called cl: nivese . 
Crown v. Nga Hmat Kyan, (1903) 1 L. B. R., 271, réferred to. 
Ebrahim Dawoodji Babi Bawa y. King-Emperor si eS 
-£RREST—Of person suspected of living by unlawful gaming—See 
Gamsuine Acr,s 17 aa ee oo 94 
ATTACHMENT BEFORE JUDGMENT- roperty outside jurisdiction—Civil 
Procedure Code, Chapter XXXIV. ‘ 
Property outside the local limits of the dasaiicticn of a Court cannot 
“be attached before judgment under Chapter XXXIV of the Code 
of Civil Procedure. 5 ae 
Ram Pertab Fhowar v. Madho Rai, (1902)7 C. W.N., 216, cited, 
Pannu Thaven v. Sathappa Chetty, (1302) tL. B. R., 310; Krish 
nare.iy. Engel, (1884) 1, L. Rd Mads 20; Rafe Goculdas v, 
Fankibai, (:903) 5 Bom. L. R., 570 3 followed. 
Siva Sawmy Sitia v, Suliman Dawoodji Parek si we. 955 
-AwarD—A suit to set aside an award made otherwise than ona refer- " 
ence under Chapter XXXVII of the Code of Civil Procedure is 
entertainable by a Civil Court in Lower Burma, under section 39, 
pgs Relief Act. 
a Tha Hmwe v Ma Ein Tha, (1898) P. J. L. B-, 480, overruled, 
Story’s Equity Jurisprudence, section 1451, and Russell on Awards, 
Chapter IX, section 1, cited. 
Lu Tha vy. Shwe Me on 


Se 








“‘BENAMI TRANSACTION For Purrose or Derravpinc Crepitors—See 
Fraupucent Conveyance 
‘Buppuist Law~.See Morrcace wee aes 
Buppaisr Law : Hussanp anp Wire—grounds for divorce—desertion— 
section 17, Chapter V Manukye—custom—force of Dharamathats, 
Held, (Fox, ., dissenting) -: that desertion of the husband by the wife 
for one year, or of the wife by the husband for three years, does not 
ipso facto, and without any further and expressed act of volition on 
the nart. of either party to the marriage, dissolve the marriage tie. - 
Ma Thin.v. Maung Kyaw Ya,2 U. B.R. (1892-96) 565 Hurpur, 
shad vy. Sheo Dyal, (1876) L. R., 3 I. A., 2593 Ramalakshmt Ammal 
v. Stvanatha orumak Sethuriyer, (1872) 14 Moore’s I A, 5703 
Maung Po Aungy. Ma Nyein, (2904) 10 B.L.R., 132; Po Mavi, 
vy. Nagalingum Chetty, 2 U. B. R., (1892-96) $3 ; Maung Ko v, Ma 
Me, (1874) S. J., L. B, 19; Mi Nw v. Meeee Saing, (6874) SJ. 
L. B, 28; Nga Nwev, Mi Su Ma, (1886) S. J. L. B., 3913 Ma 
Lev. Ma Paue Pin, (1883) S. J., L. B., 225 (232); Ma Gywe v. 
sha Thi Da, 2 U. B.-R. (1892-96) 194; referred to. 
Ma Thet v. Ma San On, (1903) 2 L. B. R., 85, pro tanto, overruled. 
Thein Pev,U Pet... ae see se oe. 195 
—_——————mixed marriages of Hindus and Buddhists 
sitar gt macsend rl sproperiy. 
ower o to alienate j roperty. 
Subject to the reservation said fin a Burmese Buddhist husband 
cannot sell or alienate the hnapason property of himself and his 
wife without her consent or against her wll 
Ma Thu v. Ma Bu, (3801) S. J. L- B, 578, followed. -: 
Maung Ko v. Ma Me, (1874) 5.]., L.B., 19 ; Maung Twe vy. Ramen 
Chetty, (1900) 1 L. B, R,, 11; On Sin v. O Net, 2 U. B.R., (1892 
90), page 303; referred to, 


245 
15 
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INDEX, 


A sale by a Burmese Buddhist husband of the hnapason property of 
hi and his wife made without her consent constitutes a valid 
transfer of his share and interest in the property, sold. 
ogi a Weik v. Shwe Lu, (1902) 1 L. B. R., 184, over-ruled, 

Ma Mev. Maung Gyi, (1893), 2 U. B. R., (1892-96), 45 3 Guna v, 
Kyaw Gaung, (899) 2Uz. BR, (1 ), 2043 Ma Thaing v. 

Gywe, (1902)2 U, B, R., Ex. of Decree, 1; Maung Hmon-y. 
Maung Meik, (1903) 2 U, B, R., Budd, Law—Divorce, 1; Ma Po 
y. Swe Mi, Chan Toon’s L. C., Vol. I, 418; Saw Ngwe y. Thein Yin, 
(302) 1 L. B. R., 198; Kyi Kyi v. Ma Thein, (1905) 3L. B. R., 8; 

vamonian Chetty v. Ma Hnin Ye, (1896) P. | L. B.5685 Tha 
N« v. Kya Zan, (1903) 2 L. B. R., 167; referred to. _ 

Shwe Uv. Ma Kyu”... sis, 

‘InnertTance—Orasa child. 

Therule, that if the ovasa son or daughter predeceases his or her 
parents, his or her eldest son, or his or her children together receive 
the same'sbare as their youngest uncle or aunt, does not apply to 
the children of the eldest surviving son or daughter unless he or sne 
is technically the ovas... 

Po Sein vy. Po Min « 

sale of undivided esi 











— by conh 
limitation, 

When a suit is brought to sut aside a sale of undivided ancestral pro- 
perty by one of the co-heirs, the circumstances of the case shoul 
examined with a view to determine whether the suitis one for 
presmation governed by Article 10 of Schedule II of the Indian 

imitation Act, or one for ion governed by Article 142. 
Nga Myain v. Mi Baw, fran) J. L.B., 303 Ma Negwe v. Lu 
Bu, (1877) 8. J. L. B., 76; Kbrahim v. Avast, (1893) P.1. L. By 
263; Maung La Dokand Maung Pyiny. Ma Po, (1900) 2 L. C-, 
127 ; cited. 

MaKoUy.TunE .., aes ove ies oe 

share of grandchild of deceased first wife, when 
second wife and her child survive. 

A dies, leaving (1) a grandchild by his deceased first wife, the grand- 
child’s mother, A’s daughter, being dead, and (2) his second wife 
and (3) a child by the second wife. 

Under Buddhist law, the grandchild is entitled to. nine-twentieths of 
the ate¢pa property possessed by A at his second marriage, and to 

= oneeighth of the lettetpwa of the seco.id marriage: : 

Ma Pu v: Ma Le; (1901) 1-L. BeRs 93°52 pemding Cases, sere 
= ding 








—suit to set aside— 








Toon) ; Saw Ngwe v. Thein Yin, (1gor) 1 L. B. R., 198; 2 
Cases, 210 (Chan Toon) ; cited. - 
Sein Tun v. Mi On Kra Zan 6x on Pr on 
—share of grandchildren. 
The children of younger sons or daughters who die before their parents 
réceive one-fourth of the share to which their parents are entitled. 
Po Sein v. Po Min | on we one wes 
share of children Ua the same parents dividing an 
inheritance after their parent's death. 5 y 
Where children of the same parents divide an inheritance after 
their parent’s death, no decisive, definite rule of unequal division 
cun be extracted from the Dhammathats either by consensns of all 
or by definite noe of autnority. “In view of this fact and of 
sections 60 and 61 of the Digest which lay down a general principle 
that if all the children share equally in the work and responsibilities. 
of the family each is entitled to an equal chare of the inheritance, 
ee Principle of equal division may be taken as an established rule- 
law. 
Ha Saw Ngwe v. Ma Thein Yin, (1902) 1 L. B. R., 198 ; Ma Po v. 
Ma Swe Me (Bon) ee Hite ae ee 











Myax. Ma Kun, (1892) 2° 
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L, C.,.107; Maung Pan v. Ma Hayi, (1897) 1 L. C., 4413 Po Lat 
v. Mi Po Le, (1883) ¢ L. C., 2385 m8 We v. Mi Sa U, (1903) 2. 
L. B. R,, 174; followed. 

Ma Kyi Kyi v. Ma Thein an ‘i ay “és 38 
‘Burma GamBtine Act, 1899, ss. 6, 7—See Seancu BY Poxice Orricsr 229 
c 

Cantonments—Lowey Burma Town and Village Lands Act; 1898—See 
Jurispicrion or Crviz Courr ... 96. pa 165 
“CaRRYING oN Business ”—construction of—See WorKMAN’S BRE: 
or Conrracr Act... ae es 33 
Cuarog 1s Summons Cases—See JornpeR oF CHARGES. s 52 
CugaTING BY PERSONATION, : BR - 
‘A person who merely personates another before an officer appointed 6 
under the Epidemic Diseases Act, 1897, does not ccmmit the 
offence of cheating by personation under section 419, Indian Penal 
le. 
Eing-Emperor v. Madhub Chandra Raj oe wwe on 214 
Civit Procepure Cope, CsarTeR xxxi—See PLaintivr op Uxsounp 
MIND sUING BY NEXT FRIgnD ... ae on we 169 
Procepure Cong, s. 1 “ ee 1 
URISDICTION ... ee 164 
ORTGAGE-SUITS +24 
s. 108—See APPEALS PROM ORDERS 205 
al against order rejecti 
application to set aside order ‘passed 
ex-parte under—See APPEALS FROM 
Orpgrs ee ase see 203 
———_————— — 5. 295, Provisos (a) anv (t)—See 
Execution or Decree; SALE aw 258 
oo 5. 295 (6) —See Execution oF Decree. 275 
ss. ee EXECUTION OF DecREE 225 
——_—_— —. 8. 368—See DeaTH OF ONE OF SEVBRA! 
IEFENDANTS «4. . 168 
—— s. 375—See ComPROMIS! . 243 
—_—_ —___ -__.. 8. 437—See MoRTGAGE wi 15 
—  s. 403-. Praintirr- or Unsoun! 

2 MIND SUING BY NEXT FRIEND » 169 
se Fd (9)—See Arrgats FROM OrD: 203 
—_———————— 5. 617 —ve ference to High Court—Se 

Rererence To HicH Coury 255 
_ 5. 622—See Hie Court... 275 
— 's. 648—See APPEaLs FROM ORDERS 203 
—_—_—_.__. SS. 4, 545, 639, 647—See INSoLVENt 24t 
55, 28, 45 — See “San Mate” 19r 
—_—_ooooOoOoOo "8.4 44 - See FRAME oF Suit 56 
OO 58. 45, 28—See “ Sams Matter” Igt 
— ss. 263, 264—See EXecuTION oF 
creB: delivery of land ... 129 
———— 8S. 311, 313 — Ste Hic Court * 275 
se. 407 (¢), See Paurer Suits ,. 248 
ss. 409, 407 (c)—See Paurer Suits 248 
5. 545, 4, 630, 647—See INSOLVENCY 241 
SS. 582A, 413—See PaureR APPRALS 194 
_—_ 5: 639, 4, 545, 647—See INSOLVENCY 24t 
—_ ss. 647, 4, 545, 639—See INSOLVENCY, 24 
—_—_ — 1882, . 359—See INSOLVENCY 172 
1882, s. 622—See Revision 135 


oo 1882, 55, 413, 582A—See PAUPER APPEALS, 
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Common Inrention—act done by several persons in furtherance of 
Penal Code, s. 34. 
‘When several persons unite with a common object to commit acrime, 


+ all who assist in the accomplishment of that obeet are guilty of the 


principal offence, not of abetment section 34, Penal Code, 
King-Emperor v. Pha Laung  ... zoe sis “ 264. 
Company Law—foreign. company suing in British Court—description ss 


of plaintiff company in plaint ~practice. ” 
A foreign company may sue in a British Court in its corporate name ~ 
* acccrding to the law of its country, but it must prove that it is a 
company duly incorporated under the laws of that-country. 
Newby v. Von Oppen, (1872) L. R. 7 Q. B., 293, referred to. 
Leong Ah Foon v, The Italian Colonial Trading Company ae 46% 
Compznsition TO Accusto—Criminal Procedure Code, s. 250—nxecovery : 


of 

An order awarding compensation to an accused person under section 
250, Code of Criminal Procedure, should not provide for imprison: 
ment in default of payment. Imprisonment should not be ordered 
until the amount has been found to be irrecoverable. 

Paryag Rai, In xe, (1894) 1, L. R. 22 Cala; 139, cited. 

King-Emperor v. Pan Aun} <a a 

Compromise or Suitr—form of—Civil Procedure Code, s. 375— Evidence 
ct, 18; gi—specific Relief Act, 1877, s. 9. 

When a suit is adjusted by agreement or c: mpromise, section 375 of 
the Code of Civil Procedure does not recuire that the agreement or 
compromise shall be reduced,to.the form of a document, but only 
that the terms of it shall be recorded in the suit, or in other words 
that a note of the terms shall be made in the proceeding: If the 
Judge omits to make this note, section 91 of the Evidence Act does 
not operate to bar a suit from being brough* on the terms of the 
compromise. 

When an agreement or compromise is made in a suit brought under 
section 9 of the Specific Relief Act, the decree of the Court passed 
under section, 375 of the Code does not bar any person from suing 
to establish his right to property and to recover possession thereof. 

Bi Ya v. On Gaing nie ea Ske a 

Conressions By Accusep Pgrsons—duty of Magistrate—Criminal 
Proceduve Code, 1898, ss. 164, 364. ries 
‘at ner is‘brought'before 2: Magistrate -to. make 2 contes- 
‘sion, the Magistrate’is bound:to question him with a view to dis- 
cover whether he confesses voluntarily. This questioning. is not a 
mere formality, but must be in pursuance of a real desire to find 
out the object of it. Unless the Magistrate has made a real and 
substantial enquiry as to the voluntary nature of a confession, the 
confession recorded by him is inadmissible in evidence. 
Thein Maung v. King-Emperor see ee 173 (213) 
It is the imperative duty of a Magistrate, before recording a confes- 
sion, carefully to examine the accused person and to the best of his 
ability satisfy himself that the accused does not speak in conse- 
uence of any inducement, threat, or promise, but that his confession 
is purely voluntary. The orrission of the Magistrate to question 
the accused person before recording a confession isa fatz) defect, 
which renders the confession inadmissible in evidence. The argu- 
ment that the omission is merely primd facie ground for supposing 
that the confession may not have been voluntarily made pid that, 
if this presumption can be rebutted, the confession is admissible, is 
Thein Aoung v. Kings (1905) 3 L. B, R ed. 
in Maung v. King-Emperor, (190: 1) 173, cited. 
Gcetaceen ee as 


32: 





243, 

















e 213 (773) 
ADMISSIONS BY 
Accusep ow oo o- o os 208. 











INDEX. 


Conrract—agreement opposed to public policy—Indian Contract Act, 


$. 23. 
Where part of the consideration for an agreement was the abandon- 
ment of a prcsecution for criminal breach of trust. , 
Held,—that the whole vo. the agreement was void under section 23 of 
jo eperarcieg ail (1894) I. Ls Re 18 Mad, 
iva: iar vy. Ramasami Ayyangar, (1 |. L, R. lad., 
18, followed. alice 
Nagappa Chetty v. Ma U ae sas ae Ste 
Contract, Breack or. 

. Goods which the buyer could not be compelled to accept may be a 
basis for the calculation of damages to which the buyer is entitled 
for breach of contract to deliver. The measure of damages is the 
difference between the contract price ahd the market price of simi- 
lar, not necessarily identical, goods. Rice of the same market 
description as the rice concerning which the suit for damages for 
breach of contract to deliver was brought, although milled at mills 
other than those specified in the contract, is “similar”? in this 
‘Sense. 

Mayne oa Damages, 6th edition, 183; Bowes v. Shand, (1877) 
L. i fat Ca., 455, cited, 2 








Maho; fansee Khatras v. Me oe - oes 
Cowrract—mi: in agreemtnt—rectification of—Spi ine Relief Act, 
1877, s, 31—Evidence Act, 1872, s. 92, proviso(1) andillustration (¢). 


Evidence to prove a mistake in the terms of an agreement may be 
brought in a suit upon that agreement as well as in a suit to rectify 
the mistake under section 31 of the Specific Relief Act, 1877. 
Balkishen Das v. Legge, (1 9) 1.L. R. cz AIL, 1493 Maung Bin v. 
Ma Flaing, (:905) 11 Bur. C. R., 281; referred to. 

Makendra Nath Makherjee v. Fogendra Nath Roy Chaudhury, 
(1897) 2 C. W. N... 260, followed. 

Narayansawmy v.Rodrignes —... ‘ic oa ey 

——— usage of trade—in what circumstances Court may assume. 

In order that an alleged trade usage may be imported into acontract, 
or applied to the relationship between partics, it must be shown 
that it is invariable, certain, reasonable, and ge and it must 
appear to be so well-known and acquiesced in that it may be 

ly presumed to have been an ingredient tacitly imported 
D by. the parties into their contract or relationship, 
Volkart Brothers v. Vetti saiu Nadan, (1887) 1. L.R.1 Mad, 459, 


referred fo, : 
Miller vy. Mohamed Cassim Sheerasee see oo 
Conviction on Pres or cuitrx—Code of Criminal Procedure, s, a55— 
See PLEA oF GuILTY oo one 
Cortes or Documents as Evipence—See Evipence aes on 
Criminat Breacn or TRust—money oer to another for purchase and 
amb yiely Zope ty oe bayiog cadily aid supply! 
. 1,355, to in buying paddy and supplyin, 
Po A. B dishonestly converted the money to his own use an 
did not supply. any ae itt 8 ‘ 
Held,—that B had been “entrusted” with the money within the 
meaning of section 405 of the Indian Penal Code, and had been 
rightly convicted of criminal breach of trust under section 406, 
Pua Gyi v. Queen-Embp. ess, (18,3) 2 Bur. L. R., 9; followed. 
Maung Mzaing v. Quien-Empress, (1893) 2 Bur. L. R. 11, dise 
sented from. 
Tha Po v. King-Emperor oy ie 0 ae 
CrimiwaL MisaPrrorriation—dishonestly retaining—distinction— 
Pecans bi ties Code, ss. £s. or . . 
“person who is proved to have dishonestl roperty 
cannot be convicted of the offence of dis! FY retaining ¥ poder 
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au 
279 


‘vil : INDEX, 


section 411 of the Penal Code. That section applies when.a person 
who has come honestly into the possession of property retains it 
after discovering that it is stolen property. Section 75, Indian 
Penal Code, applies to section 411 but not to section 403. 

Shwe Thi v. King-Emperor a Sy re” 
Crimiwat ProceDuke Cope, s, 35—See WHIPPING 
———_— st 5. 55 —ar vest—See GAMBLING ACT, 5.17 

$. 123 (3)—notice to accused. 

Before dealing with a reference under section 123, sub-section (2), of the 
Code of Criminal Procedure, 1898, the Sessions Judge is bound to 
fix a date for the hearing and to give reasonable notice to the 
person concerned and to hear him if he wishes to be heard either 
ersonally or by a pleader. 

fakhi Lal Fha v. Queen-Empress, (1900) 1,L. R. 27 Cal., 6563 

King-Emperor v. Girand, (1903) 1. L. R. 25 All, 3753 followed. 

Nga Hnaung y. King-Emperor 
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. 208—See PROSECUTION “ 133° 

S$, 233—See JOINDER oF CuarGeEs, §2, 113, <¢ 
221 











—— —————— S. 233—See TRIAL, 










































Se 8, 242—See Jornper oF CHARGES. 5a” 
—_———_ Ss. 244—See PRosecuTION ° 133 - 
s. 250—See CoMPENSATION 7 
.CCUSED as 32° 
—_—_—— 5, 252—See PROSECUTION . 133 - 
_——_ 5, 255—See Prev or GuittyY 279. 
— OO 5, 273—See RETRIAL OF ACCUSED, 7 < 
———_——_——_ —-— 5. 299(a)—See Truht By JuRY . 75° 
_— 8. 202—Ste TRIAL BY JURY * 75° 
5. 303-See TRIAL BY JURY . 75- 
———_—_—-—_—— 5. 333—See Retrial oF Accusep. 87. 
Se S 34a—See ADMISSIONS BY A’ 
QUSED ... oe * 208° 
ee S. 349—See Powers or Maci: 
TRATE oe 279: 
allan 8. 355—See Summary Tria 3 
—_— 8,304 (2)—-See AccuseD Psrson 
REFUSING TO SIGN RECORD™s:. 199 
—_——— ——___ ——. = s..367 (s)—-See .SenTence ov 
: se Shas  Dgatr- os we > TERE 
————_— = 5. 403—See Rerrian or Accuszp, 87 
$.423—Seé RETRIaL oF Accusgp. 87- 
s. 423—See W a1pPINc we TID 
8. 426—See'TRIAL By JURY Se 5. 
_— —- 5. 434—See Rerriat OF Accused, 7 
—_—— s, 434—See TRIAL BY JuRY ve 75° 
5. 437—See Discuarck oF Ace 


CUSED «.. ots oe d 
8, 439—Sée RETRIAL or AccusED, %. 
————— s. 439—See TRIAL BY JURY ww 75 
——— $.476—See Fatsz EyiDenck ... 204. 
——— s. s22—order restoring possession 
of immoveable property—certain conditions of validity. 
Although there is no explicit provisio. of Jaw to require that a Magis- 
trate who passes an order under section 522, Code of Criminal 
Procedure, should give the party against whom it is proposed to 
make the order an opportunity of showing cruse against it, he 
should do so as a matter of the due exercise of judicial discretion. 
Before an order can be passed under section 522 there must be 
conviction of an offence of which the use of criminal force isa . 
material ingredient, t ; 4 











INDEX, 


Mohunt Luchmi Dass v, Pallat Lall, (1875) 23 W. R., 543 follcwed. 
Pan Nyun v. Maung Nyo ia = a en 
S..523—See PROPERTY SEIZED BY 
Pouce ... weet oe a oy 
8. 537 (d)—See TRL wy Jury 
$s. 502—offence to which applicable, 

‘When the offence is nct one of those explicitly menti in the 
section, the term of imprisonment which can be awarded is the test 
for Seersning whether section 562 of the Code of Criminal 
Procedure can be applied. 

- Queen-Empress y. Hori, (1899) 1. L.R. 21 All, 3913 Crown v. 
Dawood Saib, '1901)1 L. B. R. 68; Nga Shwe Thaw v. Queen- 
Empress, (1900) 1 L. B, R., 57 5 referred to. i 
Crown v. Tha Do Hla, (1902) 1 L. B. R., 264, distinguished. 

King-Emperor v. Kra Pra Aung = as ps 

Ss. 562—offences to which epelatls, 


The ords “theft,” “dishonest misappropriation ” and ‘cheating 


used in section 562 of the. Code of Criminal Procedure, 1898, 



































include only the offences punishable under secticns 379, 403 and 417 - 


respectively of the Indian Penal Code, and not those punishable 
under sections 380 to 382, 404 and 405, and 418 to 420, 

King-Emperor v. Nga Pyi oe oa ove oo 

———— s. 562—procedure if person ordered 
to give security is unable todo so, 

‘There is no authority for the view that if an accused person is ordered 
to give security under seciicn 562 of the Code of Criminal Procedure 
P| fails to do so, he should be detained in prison till the expiration 
of the period for which security is to be furnished. The proper 
course is for the Magistrate to ascertain, bcfore passing an order 
under section 562, whether the accused is likely to be able to give 
security immediately or within a reasonable time. If he fails to 
give security within a reasonable time, the Magistrate should pass 








sentence. 
King-Emperor v.Tun Gaung ne 2 om 
———-——_—— ss. 87, 88, 90—See Assconpy 
AccuseD is ow 
— $8. 344, 540. 
»It is a Magistrate’s business to find out the truth, and to supplement 
defects in the case either of. the prosecution or of the defence by 
using -the sto postpone or adjourn . proceedings, and to 
summon material witnesses which are conferred by sections 344 and 
5.40 of the Criminal Procedure Code. 
Shwe Ko v. King-Emperor os se oe os 
ss. 364, 164—See ConrFessions BY 
Accusep Persons... 
ss. 417, 428—See APPEAL FYROM 
AcavuiTTaL see oe 
ss, 428, 417—See ApPzaL FROM 
ACQUITTAL mS 
a 39,476, 537—See Revision 
ere ees $8 476, 439, 537—See Revision 
'S8. 557, 439, 476—See REVISION 
ss. £40, 344—See CriminaL Pro- 
CEDURE CoDg, ss, 344, 540 ~ «.. 
1898, s, 239—See Joinr TRIAL oF 
: Accused oo 
——-—$— ——_ —.— 188, 5, 403—See Previous Al 
QvITTALs oR Convictions 
1898, s, 423—See APPEAL ons 
1898, ss. 102, 103—See SgaRcu BY 
ot e OLICE OFFICER .., oo 
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INDEX, 


° 
Page. 
_—— —— ——_ ——— 1808, ss, 164, 364—See Conressions 
By AccuseD Pgrson: | a 173, 213° 
———_—__—__— —- — 1898, ss. 237, 238," 423, 439—See 
z ApreLiaTe Court se 232 
—— 1898, 364, 164—See Conression. 
By AccUusED Persons <2 173s 213, 
1898, ss. 423, 439--See APPELLATE’ 
OURT ... # an 
+898, ss. 439, 423—See APPELLATE 
OURT . se wee OGRE 
Criminat Tresrass—/ndian Penal Code, s. 447—Specific Relief Act, 
1877; $. 9. = 

A sent his servant B to plough certain land. C thereupon prosecuted 
A and B for criminal trespass, and obtained convictions. 

Ahad not entered personally upon the land. He could not therefore 
be convicted under section 447. 

B entered in the land bond fide as A’s servant, and not ia order to 
annoy C,’. Sectiun 447 does not apply to such a case. 

Convictions and sentences set aside: 

‘Where it is open to complainant to bring a suit under section 9 of 
the Specitic Relief Act, 1877, to regain possession of land, a Magis- 
trate should not entertain a complaint of criminal trespass on cultur- 
able land, unless it is made very clear upon the examination of the 
complainant that the alleged trespasser must have entered on the 
(en with one of the intents mentioned in section 441, Indian Penal 

le. 

Shwe Kun v. King-Emperor and Po Kya... e. £ 

Crop sown By A TResPasseR—See OccuPier oF LAND REAPING CROP 
SOWN BY A TRESPASSER oe es . 
Crors—See Execution ov Decres : delivery of land tea ¥ 
Cross-ExXaMInaTion—practice—See EXAMINATION OF WITNESSES ,,, 
Custom HAVING Force oF Law—evidence necessary to prove—See 
Buppuisr Law: Hussanb and Wirt, 3 L. B. R., page 175. 





232. 
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199 
129: 
109. 


QC 


Dacorry—one of band of dacoits using deadly weapon—Indian Penal 
Codo, 6. 397. Se a ee ? 
‘ ‘The fact'that one of a-band of dacoits" uses‘ “a spear does not. neces- 
: sarily: bring thé other: dacoits within the provisions as to punishment 
in section 397 of the Indian Penal Code. ; 
Queen-Empress v, Mahabir Tiwari, (1899) 1. L. R.'2x All, 263, 
distinguished. 
Nga Sein v. bE aia tah oa . 
Damaces—measures of—See CONTRACT ‘ 3 i 
Dears ov ove or Several Devenpants—flaintiff failing to apply in 
time for substitution of legal vepresentative—abatement of suit 
ainst all defendants—Civil Procedure Code, 1882, s. 368. 
Plaintiff sued the two defendants for land which was in the joint pos- 
session of both, There was no right of suit against one of the 
defendants alone. One of the defendants died, and plaintiff-appel- 
Jant’s application to substitute that defendant’s legal representatives 
was rejected as being time-barred. 
Held,—that the appeal abated altogethur, and not only as against 
the deceased defendants’ representatives. 
Hem Kunwar vy. Amba Prasad, (1900) 1. L.R. 22 All., 430; Chan= 
darsang Versebhai v.Khimabha Raghobhai, (1897)’ 1. L. R. 22 
Bom, 718; Bat Full v. Adesang Pahadsang, (1901) 1. L. R. 26 
Bom., 203 ; referred to, 
Shwe Bin v. Ma Thein 6 ws oa wu! 6 
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12 





INDEX. 


Decrzs ror Repemetion—execution—See MORTGAGE ease 

Deramation—irrelevant and malicious statements in oral evidence, 
pleadings, applications or affidavits—Indian Penal Code, s. 499, 
Exception 9. i 

iseeaeaes not absolutety privileged to insert any matter they please 

into their pleadings, applications and affidavits, or to make any 
statement they like wnen giving evidence. Such statements, if ir- 
relevant and defamatory, may fall within the scope of section 
of the Indian Penal Ccde, and questions regarding them must 
exclusively decided by reference to the provisions of that section. 
Queen v. Mohunt Pursoram Doss, (1865) 2 W. K., Cr. 363 Queen 
vv. Pursevam Doss, (1865) 3 W. R., Cr., 453 Greene v. Delaney, (1870) 
14 W.R. Cr., 27; Augada Ram Shaha'v, Nemai Chand Shaha, (1896) 
I. LR, 23 Cal, 867; Kali Nath Gupta v, Gobinda Chandra Basu, 
(igor) § C, W.'N,, 2933 Giribala Dassi v. Pran Kristo Ghosh, (1903) 
8c. W. N,, 292; Haidar Ali v. Abru Mia, {1908) 9 C, W.N, 9115 
ssuri Prasad Singh v. Umrao Singh, (1900) 1. L. R.'22 All, 2243 
Kirpa Ram v. Empress, (188,) P. R- Crim.; 43 Fateh Muhammad 
v. Empress, (1°89) P. R- Crim., 129 3 Kirpal Singh v. Hukam Singh, 
(1889) P. R. Crim. , 131; Maya Das v. Queen-Empress, (1893) P. R- 
Crim., 64 ; followed. 
Baboo Gunnesh Dutt Singh v- Mugnerram Chowdhry, (1872) 11 
Ben. L. R, 321; Bhikumber Singh v- Becharam Sircar, (1888) I. 
L. R. 15 Cal., 2653 Seaman v. Netherclift, (1876) I. R., 2 C. P. 


D., 535 Nar . , Le 
Bom. 975 ‘oolfun Bibi v. Fesarat Sheik, (1899) I. L. R, Cal, 
62; Abdul Hakim v. Tej Chandar Mukarji, (188:) 1. 1.. R. 3 All, 
815; Queen-Empress v. Babaji, (1892) 1. L. R. 17 Bom. i273 
Queen-Empress v. Balkrishna Vithal, (855) I. L. R. 17 Bom, 
33 In ve Nagarji Trikamji, (804 LL. R. t9 Bom., 3403 
mperor v. Bindeshri Singh, (1906) 1. L. R, 28 All, 3315 Jn re 
Barkét, (1897) 1-L.R. 19 All. 200; Sullivan v, Norton, (1886) 1. L, 
R. 10 Mad., 28; Maniaya v. Sesha Shetti, (1888) I. LR. 11 Mad, 
7; Hayes v. Christian, (1892) I. L. R. 15 Mad., 4:6; Raman 
layar v. Subvamanva Ayyan,(.893) 1. L. R.17 875 Queen- 
Empress v. Govinda Pillai, (1892) I. L. R. 16 Mad., 2353 Kundan 
v. Ramji Das, (1879) P. R. Civil, 421; referred to. 
Mya Thiv.H. Po Sow . 
Duat:maraats—foree: of—Se 
gL.8.R,p.1975.. 7 a 
Discnancr or Accustp—order for further enquiry—Criminal Pro- 
cedurs Code, s. 437. 

Under the provisions of section 437 cf the Code of Criminal. Proce: 
dure, 1898, the District Magistrate is competent to direct further 
inguiry into the discharge of an accused even when no further 
evidence is forthcoming, and the further inquiry entails merely a 
rehearing on the Same materials. 

Hari Dass Sanyal v. Saritulla, (1888) I. L. R. 15 Cal., 608, dissented 
from in part. 

Crown v. Po Ka, (1901) 1 L, B. R., 100, overruled, 

King-Emperor v. Py Di, (1903) 2 L. B, R,, 27, followed. 

King-Emperor v. Po Yin. ove woe on sia 

DisHongstLy Retaininc—mi-approps iation—distinction—Indian Penal 
Code, ss. 403, 4t1—See CRiMiNAL MISAPPROPRIATION, 

Docume: EVIDENCE ove oo 

Dovste Conviction—Sce JornpeR or CuarcEs ore ove 

Dovusre Tru on same racts— Forest Rules, rule 91—Criminal Pro- 
cedure Code, 1898, s. 4o3—Ste PREvioUS ACQUITTALS OR Convic- 
TONS awe we one we oe we 

Dury or Courr unber s. 287, Crvit Procgpure Cope—See Exzcu- 
TION OF DECREE ww on os on oy 


















Puppuist Law? Hussanp’ anp-Wire, 





er 


Page. 
ed 


265, 


xii INDEX. 


Dury or MacisrRate—Crimiaal Proceduve Code, 1898, ss. 164, 364— 
See CONFsSSIONS BY ACCUSED FERSONS ... 


E 


IEaSEMENTS—riparian proprietors—use of water. 

Riparian owners are entitled to use and consume the water of tht 
stream for drinking and household purposes, for watering their 
cattle, irrigating their land, and for purposes of manufacture, subject 
to the conditions (1) that the use is reasonable, {) that it is 
required for their purposes as owners of the land, and (iii) that it 
does not destroy or render useless or materially diminish or effect 
“the application of the water by riparian owners below the stream in 
ans exercise either of their natural right or their right of easement, 
iif any. 

‘Perumal v. Ramasami Chetty, (1887) 1. L. R. 11 Mad,, 16, followed. 
‘Debi Pershad Singh v. Foynath Singh, (1897) 1, L. R. 24 Cal. 
865, distinguished. 
Tha E y. Lon Ma Gale es oe oie on 
‘EszcTMEnT, Suit PoR—house on village land at disposal of Govern- 
ment—jurisdiction of Court—Lower Burma Town and Village 
Lands Act. 1898, s. 41. 

A suit for eviction froma house, for the purpose of obtaining possession 
of the house and site, is essentially different from a suit for possession 
-of the materials of the house, Inthe former case the question of 
title to the house cannot be separated from that of title to the site. 
“When therefore the house stands on village land at the disposal 

«of Government, the jurisdiction of the Civil Courts to try a suit for 
possession is barred by section 41 of the Lower Burma Town and 
‘Village Lands Act, 1898. $ 
Moment v. The Secretary of State for India, (1965) 3 L.B. R165, 
referred to. 

Maung Law v. Suppaya Padayachi ee a er, 

‘Errpemic Diseases ACT, 1897, S. 3—See InD1an PENAL Cope, s. 188, also 
CHEATING BY PZRSONATION ... oe we 
“Escarine vrom Lawrun Custopy—IJndian Penal Code, s, 224. 
A person charged with an offence, and lawfully detaingd in custody 
on that charge, commits.an offence under section 224 of the. Penal 
Sode if-he escapes-from such custody .even if he is aiterwards 
‘acquitted: of the charge on-which-he was arrested, _~ - : 
Ganga Charan Singh v, Queen-Empress, (1893) 1. L. R. 2 Cal, 337, 
distinguished. > 
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Deo Sahay Lal v. Queen-Empress, (1900) 1. L. R. 28 Cal, 253 


referred to. 

King-Emperor v. Po Hla Es 
Evinence—See EXAMINATION or WITNESSES 
—————See also Mevicat Evipence 
+ ——See * Pyatraine ” ase 
claim to rent of land met by allegati 

dant’s—issues—Evidence Act, ss. 2, 11, 116. > 

Where a plaintiff alleging a sale of certain land to him by defendant 
followed by lags oe him to the defendant, claims rent of the 
land from defendant, and the de-ence is a denial of the sale and 
lease, the lease is the fact in issue, The srle is not a fact in issue, 
but it is a relevant fact. 

Kaung Hla Pray. San Paw ws . 
-—scrnmecipies of documents—Evidence Act, s. 64. 

Whena coy. of adocument.has been produced and admitted in evi- 

dence without objection ina Court of first instance, the objectioa 
that it is only a copy and not the original cannot be raised in the 
Appellate rt. ” 








INDEX. 


‘Akbur Ali v, Bhyea Lal Fha, (1880) 1.L. R. 6 Cal, 3663 Shimnaji 
Govind Godbole vy, Dinker Dhondey Godbole, (1886) 1.L, R. 11 
Bom., 320; cited. 5 

Thet Shey. Maung Ba on oo ws oo 

dut: ¥. ‘prosecition in regard to production of material wits 
nes od ipanyD sao waite F sig 5 
mo — proof of. nature of con or packages—cocaine. 

The apeellants were convicted of pomerecn, of four packages of 
cocaine, each containing eight bottles of one-eighth ounce each. The 
convicting Magistrate wrote— 

>That the packets contain bottles of cocaine is sufficiently shown in the 
packets and bettles themselves. The bundles or pockets are intact, 
the outer wrapper being blue paper on which is the label “ Cocaine 
manufactured By E. Marck, Darmstadt.” 

Each bundle contains eight bottles of one-eighth ounce each} and 
each bottle has its capsule and outer tissue paper wrapper intact and 
labelled “ Cocaine manufactured by E Marck, Darmstadt.” 

In appeal, it was contended that there was no evidence that the 

. _ contents of the bottles were really cocaine or an intoxicating drug. 

* Held,—that in view of the ways of people in this country the circum- 
stances did not go to prove beyond reasonable doubt that the bottles 
contained cocaine. ‘The Magistrate should have taken evidence on 
this point. 

Convictions and sentences set aside, and accused acquitted. 
Queen-Kmpress v. Taw Aung, P. J. L, B., 369, referred to. 
Ah Lok v. King-Emperor > ae =a a viv 


_ trade usage—See CONTRACT 
Evipence Acr, s, 2—See EviDENcE 
_. s. 11—See EviDENcE 
—_— s, 116—See EviDeNce ase te ae 
———— $$, 135, 138—See EXAMINATION OF WITNESSES a 
1872, s. gi —See COMPROMISE OF SUIT ate oo 
S. Qzy PROVISO (I) AND ILLUSTRATION (¢)—See Con- 
TRACT ... ee sik ove $e, 4 
EvipEnce rox PRosecurion—See ‘I RIAL “ wee qi 
kevipence or ORAL AGREEMENT VARYING TeRMS of Document— 
_. See MorTGAGE oR SALE wi oe om i 
EXAMINATION or WutNesses—cross-examination—practice—Evidence 
te. aibky $8 135, 138. 2, “hl 
In criminal cases,” it is customary for thé“cross-exaimination of each 
witness for the defence to be made immediately after his examina- 
t'on-in-chief, and not postponed till after the examination-in-chief of 
all the defence witnesses. This practice should not be departed 
from against the wishes of the accused, and to his possible prejudice, 
Chandi Pershad y. Abdur Rahman, (1894) 1. L. R. 22 Cal., 131; 
Abdool Kadir Khan v. The Magistrate of Purneah, 20 wee 
Cr. 23; Queen-Empress v. Nageshoppa Pai, (1895) 1. L, R. 20 
* Bom., 543; Kedar Nath Ghose v.Bhupendra Nath Bose, (1900) 
5C. W.N., xv; referred to. 
Po Wav. King-Emperor 















































order—direct evidence and corroborative 
evidence—Indian Evidence Act, 1872, ss. 136, 157. 

Corroborative evidence under section 157 of the Evidence Act should 
not be admitted until after the witness sought to be ccrroborated 
has himself beén examifed, 

Nistarini Dassee v. Rat Nundo Lall Bose, (1900) 5 C. W.N., xvi, 
referred to, 

Shwe Kin v. King-Emperor we oe st ave 

Excise Act—prosecutions under—proof of xature of contents of 
+ bottles or packages—See Evin on on + 
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‘Execution or Decres—delivery of land—standing crops—Civil Proces 
“dure Code, 1882, s.263—appeal from order ra executic 
When the holder of a decree for redemption is put i on 
of land under section 263 of the Code of Civil Procedure, such 
possession includes the standing crops. The defendant cannot 
Te-enter in order to reap and dispose of a crop which he has culti- 
-vated upon the land. 3 
dung Baw v. Tun Goung 6 a ep ous 


- order in matter relating to. 
A decision given in a matter relating to the execution of a decree is 
binding on the parties and those claiming under them, and cannot 
be altered except by a higher Court. i 
Ram Kirpal v. Rup Kuari, (1883) l. L. R. 6 All., 269, ‘Fefe-red to. 
. Hla Gyaw v. Sit Yom... Ne ; is ae 
sale of immoveable property—effect 
failure to deposit part of purchase-money—Civil Hani code, 
‘$. 306. 

‘The payment of the.deposit required by section 306 of the Code of 

Civil Procedure is not a condition essential to a valid sale of property 
in execution of decree. It merely constitutes an. irregularity in 
conducting the sale. 
Intisam Ali Khan y. Narain Singh, (1883) 1. L. R. § All., 3163 
Bhim Singk v. Sarwan Singh, 1888) 1. L. R. 16 Cal, 333 
Venkata v. Sama and others, (1890) 1. L. R. 14 Mad., 2275 
Ramdhani Sahai y. Rajrani Kooer, (1881) 1. L. R. 7 Cal 2373 
Favherbai y. Haribhai, (1881) 1. L. X. 5 Bom., 575; Vaillabhan 
¥. Pangunni, (1889) I. L. R. 12 Mad., 4543 cited. 

Raman Chetty v. S. M. R. M. Olagappa Chetty cn ave 

Exzcution or Decre PPLICATION FOR SALE oF PRoPeRTY FREE OR 
Mortoace—rights of mortgagee under s, 295 (b)p Civil Procedure 
Code—duty of Court under s. 287. 

‘When an application is made alleging a mortgage on property liable 
to be sold in execution of a decree, and asking that under section. 
295 (3) of the Code of Civil Procedure the property be sold free 
from the mortgage and the mortgagee given the same rights against 
the sale-proceeds as he had against the property, the Court is not 
bound to grant such an application, and Dogue not to enquire into 
* the merits of the alleged mortgage further than is necessary for the 

jurposes-of section 287-: - ¥ 

Zeya: Mi On Kra San; 2-L- B. R.,'333, referred to. - 
Tivuchiitambala y. Seshayyangar, (1881) 1; L. R. 4 Mad., 383; Sew 
Bus Bogla v. Shib Chunder Sen, (1886) 1. L. R. 13 Cal, 255 
Venkataraman vy. Mahalingayyan, (1886) 1, L. R. 9 Mad., 5085 
Vivaraghava y. Parasuvama, (18y1) 1.L.R. 15 Mad., 3725 Pur- 
shotam Sidheswar v. Dhondu Amrit Danwate, (1880) I. L. R.6 
Bom. $f 3 Vishnu Dikshit y. Narsingrav, (1882) I. L. R. 6 Bom., 
$4; cited. 

Hla Baw y. S. K. R. Muthia Chetty ois: fi = 
Exgcurion or Decres : Sate—sale of property “ subject to mortgage,” 

“free from mortgage” —proclamation of sale—procedure—Civil 
Procedure Code, s. 295, provisos (a) and (b). ; 
When property. attached in execution.of a decree is sold “subject to 
‘a mortgage,” the auction-purchacer merely buys the judgment- 
debtor’s (mortgagor’s) rights, The mortgagee retains his rights. 
against the property, and has no claim on the sale-proveeds or any 
part of them [proviso (a), section 205]. In such cases the “ Note * 
at the foot of the proclamation of sale should be carefully filled up, 
‘so that pened purchasers may know what further sum, after 
they. have paid the auction price to the Bailiff, they will have to pay. 
~ sto the mortgagee before they can redeem the property. 
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. ‘When property is sold “ {ree from a mortgage,” the auction-purchaser 
becomes the absolute owner of it. The mortgagee ceases to have 
any rights against thé property, his ri tits being transferred to the 
sale-proceeds paid into Court. In such cases the proclamation of 
sale need not and ought rot to contain any reference to the existence 
of the mortgage. é Fe “ 

When a decree-holdtr applies for the sale of property free from a 
mortgage, i.e. asks that_ after the sale the mortgage-money may 
first be paid and only the Surplus applied in satisfaction of his own 
decree, the Court shculd issue a notice to the mortgagee to ascertain 
ashether he assents [proviso (5), section 295]: 

Shrme Seik v. af, A.-R. Sumasindram Chetti wi - 


F e ° . 


Farse Evigence—I/ndian Penal Code, s, 193—certified copies cf deposi- 
tion=procedure in trial. . 
Procedure in trials for offences under section 193, xndian Penal Code, 
Salto with reference to the ruling in Crown v, Shwe Ke, (1902) 
IL BR, 


268. 
King-Emperor v. Shwe So <e 
See Apmissions By AccussD * ash sda 
sending a witness for trial, s. 476, Criminal Procedure 





Code. 

When a witness at a Sessionsstrial contradicts the evidence which he 
gaye before the committing Magistrate, the Sessicns Judge should 
not, without some 1 and cogent reason, order the prosecution 
of the witness for giving false evidence, unless he is satisfied that 
the evidence given at the Sessions trial was false. 
Queen-Empress v. Po Nun, (1894) P. J. L. 8., 79 followed. 

Dolab: v. King-Emperor is aul sa ae 

Foor-racr—See Pw... ons we one 

ForerGn Company suino 1n Batis Court—See Comrany Law... 

Forest Ruxes, Ruur. 91—See Previous AcauiTTaLs or Convictions, 

Fo"Gery—Indian Penal Code, s. 454¢—Sce also REGISTRATION ae 

Frame or Sutr—joinder ff cidims—suit for oeeigy haps subsequent t 

suit for recovery of land—Civil !rocedure Code, ss. 42, 43, 44 

A suit for possession of immoveable Property brought against persons 
claiming ‘indér a title’ which is found to be badj-and not’ including 
a claim for‘mesne profits, bars a subsequent suit for mesne profits 
accruing before the date of the Bieeee the first suit. 
Oktamay. Ma Bwa, (1900) t L. 6. R., 13, overruled in part. 
Lalessor Babui v. Fanki Bibi, (1881) 1. L. R. 19 Cal., 615, 
dissented from. Lalji Mal v. Hulasi, (1881) I. L. R. 3 All, 660; 
Mewa Kuar v. Banarsi Prasad, (t895)) 1. L. R. 17 Alls. 5333 
Venkoba v. Subbanna, (1887) I. L.R. 11 Mad., 151; followed. 

. Madan Mohan Lal y. Lala Sheosankar Sahat, (1885) I. L. R. 12 
Cal., 4825; Chand Kour v. Partab Singh, (1888) 1. L. R. 16 Cal., 
98; Cooke v. Gill (1873) L. R., 8C. P., 107 ; referred to. 
























Ma Nyein v. Ma Kon ¢ Ais me ne 
Fravputent Converancs—benzmi transaction for purpose of defraud- 
ing credivors—deed of convevance nct in real. purchaser's name— 


suit by veal purchaser against benamidar for possession. 
‘The plaintif alleged that he had bought a piece of land, but had 
caused the conveyance to be executed in the name of defendant (his 
~~ mother), ‘This was done fraudulently for the purpose of protecting 
the property against the ciaims of plaintiff’s creditors. He now 
sued his mother for possession of the 
° Held,—that whether the intended fraud was carried out or not, the 
suit rust be dismissed. 
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Yote Nath Poddar v. Rup. Lal Poddar, (1906) 10 C. W. N., 6503 
reemutty Debia Ch vain v. Bimola Soonduree Debia, (1874) 
21.W. R., 4223 dissented from. : 
Chenvirappa v. Puttappa, (1887) I. L. R. 11 Bom., 708 ; Yaramati 
x Ch: oh rre97) te ei a, ests fodewed: ’ 
- mes ¥. Hughes, (1870) L. R. 9 Equity, 47 ferred to. 
‘Ma Lev. Po Task Sea 
FraupuLent Sare—of property to defeat creditors. 
The intent which gives a creditor the right to have a transfer by his 
debtor of immoveable property avoided, must be an intent to defeat 
or delay his creditors generally. If there has been gocd consider- 
ation, and the transaction is not a mere sham, a ‘ransfer by a 
debtor, even if made with intent to defeat and delay one particular 
. _ creditor, is not impugnable by that creditor. 
Bhogwant Appaji vy. Keiari Kashinath, (1900) 1..L. R. 25 Bom, 
202, followed. i 
San Dun v. Mein Gale tee ets ose . 
Furtuer Inauiry—Criminal Procedure Code, s. 437—See DiscHaRcE 
OF ACCUSED vee oe 


G 


Gamsxine Act, 1899,.s. 17—appeal lies from order requiring security 
passed with reference to. 

An order requiring security from a person concerning whom inform- 
ation has been received and proceedings taken under section 17 of 
the Gambling Act is passed under section 118, Code of Criminal 
Precedure, and an appeal therefore lies against the order in the 
manner provided by section 406 of the Code of Criminal Procedure. 
Queen-Empress v. Nga Myaing, Criminal Revision No. 1028 of 1899, 
(unreported) ; followed. 2 

Tet Pya v. King-Emperor ae ‘su Sn ‘n 

8. 17—evidence—arrest procedure—Criminal 
Procedure Code, ss. 55, 112, 114, 115. 

Section 55 of the Code of Criminal Procedure, 1898, does net empower 
the police to arrest persons who are suspeced of earning their 
livelihood by unlawful gaming. 

King-Emperor v. Shwe U, (1903) 2 L. B, R., 1€6, referred to. 

King-Eemperor-y. Kyaw Dun” a 

> Gunerat Cxrauses-Act, 1897;'s. 26—See JornDER 
= : iS : , 
Hicu Courr—power to revise Magistrate's order under s. 476, Griminal 
. Procedure Code—Sce REvision ... see se oe 
— re-commitment of accused to, when first trial has not 
resulted im conviction or acquittal—See ReTRIAL OF ACCUSED - ... 
—-—Revisional pewer of, under s. 622, Civil Procedure Code, 

If by an irregularity the mortgage is not mentioned in the proclama- 
tion of sale, the mortgagee’s interests are not affected. The High 
Court will therefore not interfere in revision on his behalf where there 
has been such an irregularity, 

Hla Baw v. SK, R. Muthia C} wee tn os 

Hipu Law—marriage of Hindu. with Burmese Buddhist women— 

















CHarses 














See MaRRIAGE sae bee oe ae ae 
—-. marriage of Hindu with women of Burmese name—See 
Marriace 


mized mar?iage—See MARRIAGE s.. ~ ow oss 
Hwarazon PROPERTY—Sale of—See Buppuist Law: HusBAND AND 

IPB o soe oe oo ” 
“House” ann “Srtz”—See EsectMenT rs on 
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Hurt or Grisyous Hurt—duty of Magistrate in classifying—medical 

*. evidence—Penal Code, s. 320. ae 7 

In cases of hurt, it is tha duty of the Magistrate to come to a finding 

of his own as to whether the hurt was grievous or simple, and for 

this purpose to examine the medical officer to ascertain whcther the 

injuries aré of any of the kinds specified in section 320 of the Indian 

Penal Code. It is pot the business «f the medical officer to classify 

a hurt as grievous or simple, but to describe facts, from which the 
Magistrate will decide whether the hurt is grievous or not. 

_ Po Maung v. King-Emperor wx es as ws 


hd I 
“TuregaL ”—India;. Penal Code. s. 43—See under, REGISTRATION we 
Immoveasie Prorerry—order restoring possession—See CRIMINAL PRo- 

cepure Cops, s. 522 pa riled ‘, 
“Imprisonment ”—Civil Procedure Code, 1882, s. 359—See INSOLVENCY, 
Inp1an Ars Act, 1878, s. 19 (¢)—See JoINDER oF CHARGES wes 
Inpian Conrracr Act, 1872, s. 23—agreement opposed to public policy 
Z —See ConrRact ose on 
—1.—____——_— s. 73—interpretation of—See Contract, 
Inpian Eyrpence Act, Ss. 25—police officy—Lower Burma Village Act 
E —See Ten-nouse Gaune we oo 
———— s. 92—See MORTGAGE ORSALE 
1872, s. So—See ADMISSIONS BY ACCUSED... 
$8. 136, 157—See EXAMINATION OF WITNESSES, 
Inpran Insotvency Act, 1848, ss.°13, 73+Sce INSOLV ency 

-Inpraw Pewat Cong, s. 34—See ComMON INTENTION ee 
- 8. 43—“ [legal ”—See undey REGISTRATION 

——— —s. 71—See WHIPPING 3 > oe 
Ss, 114 See ABET MENT 












































—— —_——s. 180—S¢; Accusep Person REFUSING To SIGN 


Recorp... see oo 

s. 188—Zpidemic Discases Act, 1897, s. 3. 

An offence under section 188 of the Indian Penal Code read with 

section 3 of the Epidemic Diseases Act, 1897, is not punishable 

with rigorous imprisonmen: unless it is expressly found that danger 
was thereby caused tc human life, health, or safety. 

King-Emperor v. Madhub Chandra Raj... WF sy 

— s. 193—procedurein trials—See Fats Evience 

—+—-—'5, 224—Seé Escarine rrom Lawrur Cusrovy... 

5: 320—Medical’ “evidence—duty. of . Magistrate— 























a See Hurt... 55 ase ‘ 
————s. 351—See Sront THROWING aT AHOUSE 
— 8. 353—assaulting process-server executing a ware 





vant—production of warrant in Court—Evidence Act, 1872, 5. 91. 

The accused were convicted of assaulting a process-server while 
executing a warrant issued by a Civil Court. The warrant was not 
pivduced before the Magistrate, and the Magistrate did not require 
its production. 

_- Held,—that the contents of the warrant were an essential part of the 
case for the prosecution, and that those contents can only be proved 
in the manner prescribed in section 91, Evidence Act. 

Chunder Coomar Sen v. Queen-Empress, (1899) 3 C. W.N. 605) 


Swe Kev. Ki Emp: 

we Ko v. Ki ror oe oo see 
il s. 397—See DacortTy ane: 

s. 405—See CRIMINAL BREACH oF TRUST 
— S. 447--See CxstminaL TRESPASS tee : 
5. 405—See unaer REGISTRATION 
—+—_—_—_-——— s. 499, Exception 9—See DEFaMATION 
58. 114, 324—See ABE TMENT ‘ene oe 
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'88._299, 300, 304—See MURDER oe on 
—— S8.324, 114—See ABRTMENT * 
$8. 403, 411—See CRIMINAL MISAPPROPRIATIO’ 
—————— 55. 411, 403—See ( RIMINAL MISAPPROPRIATION, 
Inpian RecrsTRaTion Act, 1877, s. 82—See REGISTRATION 
,Inpian Stamp Act, 18¢9, s. 4—See Stamps 
InweriTance—See Buppuist Law: INHERITANCE, 
Insanity oF PLatntirr—suing by next fritnd—See PLsINTIFY oF 
- __Uxsounp Minp suine BY Next FRIEND ye oe 
‘INsoLvency—imprisenment of applicant—Civil Procedure Code, 1882, 
S+ 359+ 
‘The applicant’s petition to he declared an insolv-nt, under section 344 














of the Code, was rejected on 2nd February 1ges- Cn 25th March, 


creditor applied for the imprisonment of applicant under section 
359, and after applicant had been heard he was sentenced to. six 
months’ rigervus imprisonment. 

Held,—thac the Court had jurisdiction to entertain and act upon the 
creditor’s application. 

Held also,—that the word “imprisonment” in section 359 means 

- imprisonment of either description as defined in the Indian Pena’ 


Code. 
Kadir Bakhsh v. Bhawani Prasad, (1€92) 1.L.R. 14 All. 145, 
referred to. 
Tha Maung vy. Agambaram Chetty... “ts ae on 
— Indian Insolvency ‘Act, 1848, appeal from order 
refusing bentfit of—application by apjellant for protection from 
arrest—sections 13, 73—Lower Burma Courts Act, 1900, s. 8—Civil 
Priocedure Code, 5. 545, 639, 6473 4. 
Applicant had filed ar appeal against’ the order of the learned Judge 
‘on the Original Side of the Chief Court, dismissing his petition for 
the benefit of the Act for the Relief of:Insolvent Debtors. He 
applied for an order of protection from arrest during the hearing of 
the appeal, 
Held,—after examination of the law applicable, that such an order 
could net be granted. . 
Agabob, F, In re ss > 
INTERPRETATION Of TERMS-- See WORKMAN’S 





cH oF ConTRacT 









ORAL Evipence, Pugap- 
nidin Penal Code, 's. 499, 





"exception 9—Sé# DEPAMATION 2 => : i 
issurs—facts in issue distinguished from relevant facts—See Ev1DENCE, 
2 


J 


Jorsper or Cuarces— Criminal Procedure Code, s. 233. ? 
‘A charge of theft and a charge of escaping from lawful custody ‘n 
which the accused was detained on account of that theft, cannot be 
tried together at one trial. 
San Daik v. Crown, (19.2) 1 LB.R., 361, referred to. 

King- Emperor v. Po Hla * os oo on 
Criminal Procedure Code, ss 233, 235—summons. 
case—warrant cast. . 
Charges of insult and mischief commited on two Cifferent days cannot 

be tried together. 

‘When an offence punishable with imprisoiiment exceeding six_months 
and an offence not so punishable are tried together at one trial, the 
case is a warrant case, and formal charges should be framed tor 
both offences, 

King-Emperor v. Maung Gale alias Pun Zin He a 








172 


113 


INDEX. 


Criminal Procedure Code, ss. 233, 239—See 
Epiwemic Diseaseg Act, 1897, s. 3 we ey ea 
double conviction under s. 19 (¢), Indian Arms Act, 








1878, and s. 30, Rangoon Police Act, 1899—General Clauses Act, 


1897, s. 26. 
The accused was arrested one night in a street in Rangoon, having in 
his possession a foaded revolver, a jemmy, and an auger. He was 
prosecuted in separate cases and was convicted and sentenced to 
Separate punishments under section 19, clause (¢) of the Indian Arms 
Act, 1878, and section 30 of the Rangoon Police Act, 1899 (appre- 
> hension and punishment of reputed thieves and others). 
Held,—that the prusccution under the Rangoon Police Act was impro- 
™ Pes. and that accused was not liable to be separately convicted under 
that Act: ~ = x 
Per Harinoll, ¥—In a prosecution under section 30 of the Rangoon 
Police Act. separate punishments cannot be inflicted on an accused 
whc3e case falls within two or more of the clauses of that section. 

, King-Emperor y. Po Ka oo oe oe oe 
> joint trial of accused—summons cases—Criminal 
Procedure Code, s. 233, 242. 

Section 233 of the Code of Criminal Procedure, 1898, and the sections 
therein r-ferred to relating to the joinder of charges and the joint 
trial of several accused, apply to the trial of summons cases under 
Chapter XX of the Code. 
Me Abdul Fadir, (886) 1,L.R. 9 All, 452 ; dissented 

rom. 

Subrahmania Ayyar y. King-E1 iperor, (1901) LR. 25 Mad., 61 5 
Pulisankt Reddi v. The Queen, (1882) 1.L.R. 5 Mad, 20; Queen- 
Empress v. Nga La Kyi, (1888) S. J. L. B., 1213 King-Emperor v. 
Nga Po Thin, (1903) 2 L.B.R., 72; referred to. 

King-Emperor . San Dun ss ap ssi = 


OINDER Or CLaims—See Frame or Suit 
OLNDER OF PaRTIxus—See MoRTGAGE-SUITS 
————— = suit for redemption—See MortGace 
suit for redemption. 

Held,—that even in places where the Transfer of Property Act is not 
in. force, all the parties interested must be joined in a suit for 
redemption... a 
Maung Ko.v. Maung Kye, 2 U.B.R. (1892-96), 586; Ma Min Tha 
v, Ma Naw, 2 U.B:R., (1892-96), 581; Ram Baksh Singh v. 
Mohunt Ram J.all Doss, (1874) 21 W. R., 428 ; referred to. 

Shwe The v. Tha Kado one we - 

Join? Triax or Accusep—See J oINDRR OF CHARGES wa sii 
— offences under section 193, Indian Penal Code— 
C~iminal Procedure Code, s. 239 —“same transaction.” 

The words “same transaction ” in section 239 of the Code of Criminal 
Procedure, :898, cannot be applied to a whole trial and all the evi+ 
dence given in it. Hence, when several persons are accused of 
having given false evidence as witnesses ina case, they cannot be 
charg and tried together but must be charged and tried sepa- 
rately. 3 
Tathe mation of Govtud, gps) 1 

King-Emperor v. Shwe So tee ons see os 

Jorispicrion—Courts of Small Causes—suit for agricultural vent 
—Provipcial Small Cause Courts Act, 1887, s. 15, Second Schedule, 
Article’. si 

In the absence cf a notification by Government under Article 8 of the 

Soe Schedule of the Provincial Small Cause Courts Act, 1887, a 
+ suit for rerit of paddy land ir not a suit of a nature cognizable by a 
Gans, Consequently a second appeal is not barred 























. 26 Mad,, 592 ; referred to, 


Court of Small 
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Page. 
by section 586 of the Code of Civil Procedure, nor by proviso (2) to 
section 30 of the Lower Burma Courts Act, 1900. 
Maung Sit Le v. Maung Shwe Thin, (1901) 1 L.2.R., 69, overruled. 
Ma Kav. Ma Win Byu, (1902) 1 L:B.R., 335 ; Soundaram Ayyar 
v. Sennia Naickan, (1900) I.L.R. 23 Mad., 5473 Uma Churn Man- 
. _ dal y. Bijari Bewah, (1887) 1.L.R. 15 Cal., 1743 referred to. 
Sein Thaung ¥; sae) Kun oS x Pea 3 
-place of suing—suii for compensation for wron, Fs 
—Civil Procedure Code, s. 18. oe S id 
Plaintiff sued defendants, who all resided in Pyapén, for damages for 
wrongful seizure of boats under an order of a Magistrate at Pyapén 
acting at the instance of 3rd defendant. The boats.were seized it 
Rangoon, and the question. was whether, in view of the tCrms of sec- 
tion 18 of the Code of Civil Procedure, the suit might be brought in 
the Chief Court, which had original jurisdiction within the limits of 
Rangoon Town. 
Held,—that the suit might be brought in the Chief-Court. 
Luddy v. Fohnson, (1871) 6 B.L.R., 141, referred to. 
Ma Myit v. Shwe Tha one oo oe wee 764. 
mete outside of—See ATTACHMENT BEFORE 
UDGMENT.., is as oss. 488 
suit for recovery of house-site in town—See LOWER 
Burma Town Anp Vittace LawDs ACT ... 50 
256 


























ae ct 
Jorispiction or Civit Court—Lower Burma Town and Village Lands 
‘Act, 1898, s. 4r—See EsectMent ee an = 

Lower Burma Town and Village Lands 
Act, 1898—suit by Government por ossession. 

The Secretary wf State for India in Council had obtained a decree 
against appellant for possession of certain land known as-site No. 
30A, Sandwith road, in the Cantonment of Rangoon. On appeal, 
the question was raised whether, in view of the provisions of the 
Lower Burma Town and Village Lands Act, 1898, the suit was 
within the jurisdiction of a Civil Court. 

The land was State land at the disposal of Government as defined in 
section 4, sub-sections (r} and (2), of the Act. > 

It was also either in a town or a village as defined in section 4, sub- 
sections (3) and (5). 

therefore, that both clauses of section 41 operated to bar the 

iction of the Civil Courts. _ 

The Seévetary of State for India in Council “Sie AGS: 


L 















Lanp Acauisttion—Public Works Department entering upon land and 
cutting down trees before publication of notice of intended acqui- 
sition, 

Under section 23 of the Land Acquisition Act (Act I of 1894), the 
Collector in assessing his award can consider only the market value 
ofthe land at the time of the declaration of intended acquisition under 
section 6 of the Act, and the value of such trees and crops as are on 
the land at the time when possession of it is taken by the Collector. 
When therefore the Public Works Department enter upon and 
damage land before publication of the notice under section 6, or. 
remove trees or crops before possession is taken by the Collector, the 
Collector and the Court can consider only the market value of the 
Jand as damaged, and in the case of trees or crops only the value of 
such as remain when the Collector takes possession. 

Compensation for severance is distinct fron other compensation, and 
must be assessed separately. MacIntyre v. Secretary of State, 
(1903) 2 L.B.R., 208 ; followed. 

Ma Gyi v. The Secretary of State a ae sip, SOF 


INDEX. 


xxi 
Page. 
‘Lanpv Anny House on Lanp—See EsecTmenT ... oe we 256 
“Laxp Surr”—suit for rent of land—second appeal—Lower Burma 
Courts Act, 1900, ss. 2 (b4, 30. £ 
A right to rent of land is a right or interest in immoveable property, 
and a suit for such rent is a land suit as defined in clause (5) of - 
section 2 of the Lower Burma Courts Act, t900, A second appeal 
lies in such a caso under section 30 of the Lower Burma Courts Act, 


r 5 
Sefe Thaung v. Shue Kun, (1904) 3 L.B.R, 475 Ma Dun v, Pa U, 
(999) 2 L.B.R, 124; referred to, 
Kaung Hla Pru vy, San Paw ‘oh ar) 
LANDLORD AND Tenan>—sub-lease—suit for rent. 
‘When a lessee assigns the remainder of the term of his lease, the 
original lessor may sue either the original lessee or the assignee for 
the rent of the period for which the sub-lease is made, " 
Kunhanujan v, Ahjelu, (1889) 1.L.R. 17 Mad. 2065 followed, 
Hossa“n Ismail Atcha v, Ebrahim Mahomed Me oe oe GO 
Leoat Representative or Deczaseo—Probateand Administration Act, 
21881, ss. 4, 82—See PROBATE AND ADMINISTRATION a 
Lrm1taTioN—appeal—decree signed after date of judgment—time requi- 
site ing eopies—Indian Limitation Act, 1877, 8, 12, 
le II, Article 156, 


Under ere ce of the Indian pera Act, ae en, time 
requisite for obtaining a copy ot the decree begins only when a step 
as bees taken 63 obtem the cg ry. , 

A Party, may apply for a copy of a decree before it is drawn up and 








192 













signed. 
If at the time when an application for a copy is made the decree is not 
reedy, a party appealing is entitled to allowance of the time during 
which the decree remairs unsigned, but so long as he has made no 
appl ication for a copy, the non-signature of the decree can liave no 
ton him, and the period between the date of judgment and the 
cate on which the decree was actuaily signed cannot be claimed by 
im, 
Bani Madhub Mitter v. Matungini Dassi, (1886) 1.L.R. 13 Cal, 
104; Gopal Chandva Chakravarti v. Preonath Dutt, (1904) 
LL.R..32 Cal, 175; dissented from. : i 
Beehi v. Ahsan Ullah Khan, (1890) ALR, 12 All, 461; Yamaji y. 
'.5 Antait, (1898) 2 1.L.R, 23 Bom., followed, 
‘ Afsul “Hossein ¥, Mussiimmat Un ibi, (1895) rC. W.N,, 
93; Golam Gaffay Mandal v. Goljan Bibi, (1 i) LL.R. 25 Cal, 
109 ; referred to. 
Maung Kin y, Maung Sa on - oe Po] 6 
Civil Procedure Code, 1882, ss. 413, 582A—See Pauper APPEALS 194 
suit to recover possession of Specific Relief Act, s 9— 
Limitation Act, Schedule II, Article 142. 
B,; section 9 of the Specific Relief Act, 1877, a person dispossessed 
‘without his consent of immoveable property otherwise than in due 
course of law may institute a suit for its recovery within six months 
from the date of dispossession. The limitation of six months does 
not however apply to the case where < person, even although he 
cannot show a perfect title to the property is dispossessed by a 
‘mere trespasser who can show no title at Jf plaintiff can show 
that, at the date ef his dispossession by defendant, he had a better 
title than defendant, he is entitled to a final decree, provided he has 
instituted his suit within a period of twelve years as required by 
pay 34a Of the Second Schedule of the Indian Limitation Act, 
i 
a Maung Ya Gyaw v. Ma Ny (1903) 2 LBR, 56; Mokima 
2 +" Gintnder Moscomdar v. alohesh Chunder Neoghi, (1888) LL.R. 















xxii * _ INDEX, 


16 Cal.,4735 Philipps v. Philipps, (1878) 4 Q.B.D., 127; Wise 
v, Ameerunnissa Knatvon, (1879) LR. 7 LA, 733 referred to, 
Krishnarav Vashoanty. Vas:deu Apaje Ghotzhar, (884) LUR. 8 
Bom, 371; Pemraj v. Narayan, (1882) LLL.R. 6 Bom, 215; 
._ followed.» 
Purmeshur Chowdery v, Brijo Lall, (1889) .L.R.17 Cal, 2563 
dissented from. 
WaThav.PeHlow ... Pere ose as ase 
suit to set aside—sale of undivided estate by co-heir—See 
Buppu.sr Law: [nnerirance 2 ry - 
Limrration Act, Scuepute II, Art. 142—See Limitarion 
Lower Burma Cotrts ACT, 1900, s. 2 (b)—See Lanp Suir 
s.8—See INsoLvENCyY? 4 
s, 12—See RETRIAL oF ACCUSED . 
s, 12—See TRiaL By Jury . 
———_——— s. 30—See Lanp Suit ... “ 
Lower Burma Tovrw anv Vittace Lanps Act, 1898—suit by Govern- 
ment for possession—See JURISDICTION oF Crvit Court ta 
aie 1898, s. 41—house on 
village land—See ExeCTMENT vie am nS 
$8, 1, 15—suit for 
recovery of house site in town --bar to jurisdiction of Civil Court. 
In a suit for recovery of a house-site in a town to which the Lower 
Burma Town and Village Lands Act, 1893, applies the question, 
whether plaintiff's right to the land has ceased under sectiun 11 of 
the Act by reason of his abandonment of it for more than two years 
continuously, is one which must under clause (2) of section 15 of the 
Act be referred for determination to the Revenue officer. 
-Yin Byuv, Shwe Taik ne ie Nin ae 
Lower Burma Vitiace Act—police officer—Indian Evidence Act, s, 25 
— See Ten-House Gaune E e 
1889, s. 9 (2). 


A breach of rules made by the Commissioner under section 6 (1) of the 
Lower Burma Village Act, 1889, does not justify a conviction under 
section 9 (2) of the Act. To support such a conviction, it must be 
proved that the headman made a certain requisition to the accused, 
and that the accused refused or neglected to comply with it, 

King-Emperor v. Pan Zi a 

s, 133A—See Pwe 


2 M 


MAGISTRATE SENDING Cas FoR ENauiR¥ UNDER SECTION 476, CRIMINAL 
Procepurs Cope—powers of High Court to revise order—Sre Revi 
sion is fs “ie soe 

Marrttce—Hindu and Burmese Buddhist woman. 

A Hindu of caste cannot marry a Burmese Buddhist woman, 
Melaram Nudial v. Thanooram Bamun, (1868) 9 W.R., 552 ; Narain 
Dhavay Rakhal Gair, (1875) 1.L. R, 1 Cal. x 3 Upoma Kuchian 
v. Bholaram Dhubi, (1888) I. L..R. 15 Cal., 708; S. Anamalay 

Pillay v. Po Lan, 3 L. B. R. 228; followed. 

Moung Man v. Doramo i ny a “ss 
presumption of validit, —Hindu marrying woman of Bur- 

mese name. q 

The presumption of masiige arising from cohabitation with habit 
and repute can only be rebutted by clear and satisfactory evidence, 
especially where many years have elapsed since the death of one of 
the parties to the marriage. 4 

























































































‘The presumption applied to the union of a “Hindu male with a female _ 


Py i ae 
in ve re orge Vv. er, (1904) 1 Ch., 4565 etauder. 
‘Aronogary . Sembscidtty Veigalie, (0881) L, Ry 6 App. 264 
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INDEX, 


Piers vy. Piers, (1849) 2 H. L. C., 331; Morris v. Davies, (1837) 

5 Cl. and F., 163 ; cited. 

Vanoogopaul v. Kristnasqumy — ... a as “i 

= presumption of validity—Hindu of pariah class marrying 
Burmese Buddhist woman. 

S, a Tamil of the pariah or so-called “ fifth caste,” applied for letters 
of administration of the estate of M, a Burmese Buddhist woman 
deceased. He claimed to have been her husband ; there was evi- 
dence of cvhabitation for m-ny years, and some evidence of repute. 
‘The application was dismissea on the ground that a Hindu cannot 
contract a valid marriage out of his own caste. 

Heli,—that in the absence of evidence that the class to which S 
belongs have adoptcd the rule observed by Hindus of the recognised 
castes in these matters, the ordinary presumption of marriage must 
be applied to the relationship between S and M: and ordered, 
that letters be granted to him as the husband of the deceased. 

Baden Singh y. Ma May, (1900) 2 Chan Toon’s L. C., 27; Ma Sin 
vy. Turakinka Sen, (1904) 10 Bur. L. R., 269; referred to. 

S. Anamalay Pillay v. Po Lan 

Menicai Evipence—cases of hurt—duty of Magsstrate to classify hurt 

as grievous or simple—Sée Hurt .., aoe o See 

Mesne Prorits—suit for—joinder of claims—See FRame oF Suit. 

MispirecTIion 1N CuaRGE—See TRIsL BY JurRY ... as 

MISTAKE IN AGREEMENT—See ConTRACT - oo on 

MONEY PaID.TO ANOTHER YOR PuRcHASE AND Surety or Pappy— 

Indian Penal Code, s. 4o5—Ste CRIMINAL BREACH OF TRUST ats 

Morrcace—decree for redemption —extcution. 

‘A decree for redemption should spe:ify a period within which the 
redemption nioney must be paid; and if it is not paid by the date 
fixed the mortgagee’s remedy is not bya sepsrate suit for pessession 
of the land, but by an ap; tication to the Court to pass a final fore- 
closure decree ur an order absolute for sale in the original suit. 
Maung Mo Gale v. Ma Sa U, (1902) t L. B. R., 186; referred to. 

Hla Nyoy. Sani Py aaa me xe rs 


sale in execution subject to or free of—See ExEcuTIon oF 
aay ip 3 one oo se 
suit for redemption—Buddhist Law—joinder o, rties 
—Transfer of Property Act, s. 85—Code of Coit edie 437+ 
Under Buddhist .Law, ‘a widow is entitled ‘to an absolute disposing 
interest in her own share of the family property and to a life interest 
in the remainder. An only surviving daughter cannot, without 
joining the wido-y as a party, bring a suit on her own account 
for the redemption of property mortgaged by her deceased father. 
The daughter is bound by an act of the widow extending the mort- 
gage for a term of years. : 
a On y. Ko Shwe O, (1886) S. J. L. B., 378; Ma Thin vy. Ma Wa 
Yon, (1co4) 2 L. B. 8. 2553 Ram Baksh Singh v. Mohun Ram 
Lali’ Doss, (1874) 21 W.R., 428; Prannath Roy Chowdry v. 
Rookea a ae (1859) 7 Moore’s I.A.,-323; Hall v. Heward, 
(1886) 32 Ch., D., 430; cited. 
Maung Pe v. Ma Taik an 
MorroacE or Sae—burden of proof. 
Plaintiff-respondent sued defendant-appel'ant for the recovery of a 
jiece of land which he had mortgaged to her 13 years before. 
Betendant admitted the mortgage, but contended that it had been 
converted into a sale one year afterwards, Of this she produced 
no evidence except a map showing her name as the owner. 
Held —following the ruling in Maung Po Te v. Maung Kyaw, 1 L. B. 
R., 215, that the burden of proof was on defendant and that she had 
failed to discharge it. 
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Ma U Vitv. Po Su, (t902) 8B. L. R., 189; distinguished. Ko Po 
Win v. U Pe, Civil Regular Appeal No. 42 of 1901 (unreported), 
referred to. 

Ma Dan Dav. Kyaw Zan ... aoe oo ate 
idence of oral agreemen: varying terms of deed 

jfule—Tote acne Lag heated 
Plaintiff, who had executed a deed of sale of land te defendant, after- 
wards brought a suit for a declaration that the transaction was a 
mortgage and not an outright sale, and for an order that the land 
should be re-conveyed on plaintiff's paying the mortgage money. 
Plaintiff brought evidence of an oral agreement between the parties 
at the time cf the execution of the deed of sale, that plaintiff should 
have the right toredeem the land ; and also evidence ef the conduct 





of the parties as showing that such was the agreement between * 


em, 
Held,—that such evidence was not admissible, being excluded by the 
~ terms of section 92 of the Indian Evidence Act, rf 
Balkishen Das v. Legge, (Privy Council), (1899) I. L.R. 22 All, 
1493 Banapay. Sundardas Fogjivandas, (1876) I. L. R. 1 Bom, 
333; Aokuiarenaiays v. Subbavaju, (1901) 1. L.R. 25 Mad., 
73 followed. 
Ramesh Chandra Pal v. Nga Saung, (1902) 2 L. B. R., 1, over- 


ruled. 
Paksu Lakshman vy. Govinda Konji, (1880) 1. L. R. 4 Bom., 5945 
Preonath Shaha v. Madhu Sudan Bhuiya, (1898) 1. 
Cal., 603; Khankar v. Ali Llafes, (*900) I. L. R. 28 Cal 
Mahomed Ali Hossein v. Nasi i, (tgor) I. L. R. 
289; dissented from, $ 
Lincoln v. Wright, (1859) 4 Deg. & J., 16; Alderson-v. White, 
(1858) 2 Deg. & J., 973 Gunga Narian Gupta v. Tiluckram 
Chowdhry, (1888) 1. L. R. 15 bs S35 3 Beni Madhab.Dass v, 
ok Kotary, (1905) 1. L. R. 32 Cal., 437; referred to. 
Maung Bin v: Ma Hlaing a ws 
“ Pyatpaing”—See “PyYAaTPAING” |. ae 
Morroace-Suits—joinder of parties—Civil Procedure, Code, s. 32—— 
Transfer raf Property Act, 1882, 8.85. 2 
Section 85 of the Transfer of Property Act, 1882, !ays down that, sub- 
ject to the provisions of section 437 of the Code of Civil Procedure, 
all persons having an interest in the property comprised in a mort 
“gage must” be joined: as parties ‘tu ‘any-suit ‘under the Chapter 
rélating to. such mortgage, provided that the plaintiff has notice of 
suth interest. Though section 85 is not in force in Lower Burma 
outside of certain Municipalities, it Jays down a rule of law which 
should be fonecally followed for the avoidance of needless litigation 
and multiplicity of suits. 
Ma Min Tha v, Ma Naw, 2 VU, B. R., (1892-96), 581 ; Maung Ko 
v. Maung Kye,2 U.B R,, (1892-96), 586; Maung Pe v. Ma 
Taik, 3 L.B. R153; Ghulam Kadir Khan v. Mustakim Khan, 
(1895) I. L. R. 18 All, 109; referred to. 
Tha Kaing'v. Ma Htaik pa a ea i 
MortoaGee—Rights of, under s. 295(b), Civil Procedure Code+See Exe- 
cution oF Decree ~ ove . 
Muttirartouswess—See “Same MatTer” ose one oo 
Murver—blows om the head—intention--indian Penal Code, ss. 299, 300, 




















30. 

The fourth clause of section 300, Indian Penal Code, does not apply 
to a case in which death has been caused by an act done with the 
intention of causing bodily injury to < particular person. In such 
acase the question whether the offence is murder or not must be 


decided by reference to the first three clauses of that section and the 


exceptions, e 
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Reg. v. Govinda, (1876) I, L. R. 1 Bom., 3423 Queen v. Gora- 
chand . Gope, (1866) B. L. R., Fuli Bench Rulings, Supple-~ 
mentary Vola 443; Shwe Hla J v. King-Emperor, (1903) 2 
L. B. R., 125; referred to. 
Shwe Ein v. King-Emporor = si ei e 
Moratiow or Names 1x Rey enue Recister 1X—See “ PyaTpaine.” 


: 
N 

Next Frrenp—Civil Procedure Code, s. 463—See PLaintisr op Un- 
SOUND MIND SUING BY NEXT FRIEND, 


Notice to Accusen—See Criminar Procepure Cops, s. 123 (3) 
Norice ro Arrertant—See APPEAL vee Ey 


oO 





Occurter or Lanp Rearinc Crop sown By A Trespasser—charge of 
theft not sustainable. 

Ifa person trespasses on land in the possession of another and sows 
paddy on it, that does not entitle him to property in the paddy that 
results from the sowing ; and if the person in pcssession reaps and 
Temoves such vp: a he does not thereby commit theft. 

‘ing-Em, 


Nga Hmyin v. peror wn es aa é 
Oran ReSTAMENS, <OR AE terms of document—See MoRTGAGE OR 
ALE ae we aie ne wo a 
Orper IN Marrer RELATING TO Execution or Decres—See Revie 
SION wwe oe aya “ a a 


P 


Paurer ArPEaLs—limitat’2—Ctoil Procedure Code, 1882, ss. 413, 582A. 

Section 413 of the Code of Civil Procedure applies to petitions for 
leave to appeal as a pauper. ‘When such a petition is dismissed, 
the appeal does not continue to subsist, and the apeetents only 
course is to present an appeal in the ordinary way, duly stamped. 
Bai Ful-y. Desai Ma::orbhai Bhavanidas, (1897) I. u. R. 22 Bom., 
849 ; followed. 
Skinner v. Orde, (1879) I. L. R. 2 All, 2413 Girwar Lal y. Lakshmi 

= Narain, (1904) 1. L. R. 26 All, 329; referred to. 
Shoik Brffati vy. Kalloo Khan’... ae oo on 
Paurgr Surts— right to sue”—Civil Procedure Code, ss. 407 (0), 409. 

‘The petitioner had applied in the District Court for permission to 
bring a suit in forma pauperis for damages for malicious prosecu- 
tion. Respondent had obtained a conviction against him, which had 
been set aside on appeal, on the ground that the Magistrate was not 
competent to try the case, The Judge of the District Court held 
that the suit was not maintainable because the petitioner was not 
acquitted on appeal by reason of the original conviction having pro- 
ceeded on refines which was known by the complainant to be false 
or onthe wilful suppression by him of material information ; and the 
Judge dismissed the application for leave to sue as a pauper. 

Held,—that the question whether the s"1it was not maintainable on such 
a ground was one which related to the merits of thecase and should 
not have been gone into an enquiry under section 409 of the Code 
of Civil Procedure; and ordered, that the District Court proceed 
with the enquiry into applicant’s pauperism and make a fresh order 
under section 409. 7 
Boja Reddi v. Perumal Reddi, (1902) 1. L. R. 26 Mad.; 506; Gopal 
Chundra Neogyi v. Bigoo Mistry, (1903) 8 C. W.N., 70; Maung 
Kya Bu v. Ma Sa Yi, (1902) 9 Bur. L. R., 1303 referred to. 

Perdbshawe Serobshaw v. Guwridutt Bogla ” ... eis o 
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PERSONATING ANOTHER BEFORE A Passport EXAMINING OFFICER—omis- 
‘sion to appear before suck oficer—offences committed—joinder of 
charges—Iladian Penal Code, s. 188—Epidemic Diseases Act, 1897, 
s 3—-Criminal Procedure Code, ss. 233, 239—Ste CHEATING BY 
PERSONATION , ae 


Personation oF Pakry To a DeEp—See REGISTRATION 


Puace oF suinc—See JURISDICTION .,, oe on 
Pratw3—description of plaintiff company in plaint—practice—See Com- 
Pany Law ms nf ote pe 
Praint, ReTuRN or—Fudge and Additional Fudge of Court. 
When a suit is triable under section 31 (2), pies Burma Courts Act, 
by the Additional Judge of a Court, if the plaint be fresented to 

* the Judge of the Court he should not return it, 5 

+» Section 5p, ‘of the Code of Civil Procedure has no application. 
‘Rabir Valad Ramjan v. Mahadu Valad Shiwajt, (1877) 1.L.R. 2 
Bom., 360; Palneappa Chetty v. Maung Shwe Ge, (1904) 2 U.B.R., 
Civil Frocedure, 4; referred t to, 
Zeya vy. Mi On Kra Zan, ‘1904) 2 L.B.R., 3333 followed. 
Maung Gyi v. Lu Pe bh an 2 

Pxarntiry of Unsounp Minp suine sy Next Frienp—Civil Proce- 
dure Code, s, 463—scope of Chapter XXX1. 

Held also,—following the rulings of the Bombay and Allahabad High 
Courts, that the provisions of Chapter XXXI of the Code are not 
exhaustive, and that where a plaintiff is admitted or found to be of 
unsound mind, although he has not been adjndged to be so under 
Act XXXV of 1858 or any cther law for the time being in force, 
he should be allowed to sue by his next friend, provided that the 
suit is for his benefit. 

Tukavam Anant Foshi v. Vithal Foshi, (1889) 1.L.R. 13 Bom, 6565 
Nabbu Khan v. Sita, (1897) 1.L.R. 20 All., 2; Pxdusukhram Dina- 
math v. Bai Ladkor, (1899) 1.L.R. 23 Bom., 653; followed. 

Shwe The v. Tha Kado 


Puza ov Gurnty—Conviction on—Code of Criminal Procedure, s. 255. 

‘There is no foundation for the view that an accused person cannot be 
convicted in a warrant case immediately on a plea of guilty, without 
being called cn for his defence. 

King-Emperor y. Taw Pyu - <j - a 
Poxice Orricel er Burma Village Act—Indian Evidence Act, s, 25. 
c =3 iss GAUNG Ae = see ibs . 

OSTPONEMENTS:AND ADJOURNMENTS—duty of Magistrates —See CRIMI 
‘NAL PRocepuRE Cong, ss, 244, 540 aig avs 
Powers oF MaGISTRaTE UNDER S. 349, Cope or Criminat Procepure, 

A Magistrate to whom a case has been submitted under section 349, 
‘Code of Criminal Procedure, has no power to return the case for the 
purpose of supplying omissions. 

King-Emperor v. Taw Pyu eu see 
Pre-EMeTION—See Buppuist Law: INHERITANCE 
Preyious ACQUITTALS or ConvicTions—accused tried twice on same 

Facts—Forest Rules, Rule 91—Criminal Procedure Code, 1898, 
‘Se 403. 

A person convicted under the Fore:t Act for felling timber in excess 
of his license cannot, while that conviction remains in force, be tried 
again for felling the same timber merely because the evidence of the 
measurement of the timber given at the first trial was incorrect. 

San Myav. King-Emperor id ae a a 


Previous ConvicTion—See WHIPPING IN ADDITION To IMPRISONMENT. 
PROBATE AND ADMINISTRATION—legal representative of deceased— 
vight of other party than executor to sue for debts due to estate 
Probate and Administration Act, 1881, ss. 4, 82. 
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Under section 4 of the Probate and Administration Act, 1881, the 
* | executor or administrator is ordinarily the only person entitled to 
sue for recovery of property belonging to the deceased’s esiate. 
But where there is collusion between the executor or administrator 
and a debtor to the estate, a party interested in the estate may sue 
both the administrator and the debtor for the recovery of the debt. 
Oriental Bank Corporation v. Gobinloll Seal, (1884) 1.L.R. 10 Cal., 
713, referred to, 

Maung Brea v. Ma Thi, es a a 
Probate AND ADMinisTRATION ACT, 1881, ss. 4, 82—See PRoBaTE AND 
ADMINISTRATION ... . vee oe see 
PROCLAMATION anD ATtacHMENT—Criminal Procedure Code, ss. 87, 88— 
See ABSCOND.NG ACCUSED a 1 we os 
PROCLAMATION oF SaLE—procedure—Civil Procedure Code, s. 295, pro- 

visos (a) and (b)—See Execution or Decrec: Sate... ©. 
Property outswe Jurisoicrion—Civil Procedure Code, Chapter 


XXXIV—See ATTACHMENT BEFORE JUDGMENT aa ae 
Property setzep sy Poxicr—Disposal of—Criminal Procedure Code, 
1898, 8. 523. 


In disposing of peopesty seized by the police, if the Magistrate finds 
that the person entitled to possession is known, he need not issue 
any proclamation. If he has issued proclamation, that will not 
prevent him from ordering immediate delivery of the Property toa 
person to whom he might have ordered delivery without issue 
of proclamation, 7 

When the Magistrate finds that a claim which has been made is 
proved provided no other claimants appear, he should wait until the 
six months specified in the proclamation have expired before passing 
Graton pres y Mabtaidisn, ja) LAL. a3 Cal 61, sted 

en-Empress v. Makalabuddin, (1895) 1.L.R. 22 Cal., 761, cited. 

Po Lwin v. "King: Emperor and Ma Me “a i 

Prosecution—duty of, in criminal cases—Criminal Procedure Code, 

$8. 208, 252, 2446 2 a 

‘The accused were charged with having abducted a girl who i 
minor, with the intention that she should be forced to iil 
course. The defenre was that the girl went of her own accord. 

There were three stages in the case - 

(1) The time when the girl was kept in concealment by the accused, 
",  and.was under the influence of the accused. - 

) A period of three days when she was under the protection of 

| English officers, and was under the immediate influence of 
neither the accused nor her own parents, 

(3) ‘The time after her return to her parents when she was under 
their influence. 

‘The prosecution alleged that during the second stage, while the girl 
was living in the house of a respectable Burman official of high 
standing, she was compelled by the accused’s mother to copy a false 
letter to support the case for the defence. 

It appeared ie during the second stage the girl in the presence of 
respectable persons deliberated for an hour in making up her mind 
whether she would return to Rangoon with her own relatives or with 








the accused’s relatives. 

With regard to the second v the prosecution tendered no evidence: 
except that of the girl hi if. The officers at Meiktila to whom 
‘she came for protection were not called by the prosecution. Neither 
the Burman official in whose house she was alleged to have been 
compelled to copy a false Intter nor any member of his household 
was called to elucidate the ailegation. No person who was present 
during the girl’s deliberations was called to give independent 

* evidence of what occurred. 
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Held,—that in all these matters the prosecution failed in their duty. 
It is the duty of the proSecition to call all the persons who are shown 
to be connected with the transactions, and who from such connection 
must be able to give material evidence. The only thing that can 
relieve the prosecution from calling such witnesses is a reasonable 
belief that if called they would not speak the truth. In the present 
case no such reasonable belief could possibly have ested. 

King-Emperor v. E Maung has ER ae ae 

*‘PRovincr1aL Smat Cause Courts Act, 1887,s. 13, AND 2ND SCHEDULE, 
ARTICLE 8—See JuRIsDICTION « ave 

Pwi—Lower Burma Village Act, 1880, s. 13A—foot-race. 


In the absence of a notification by the Local Government under sub- | 


section (3) of section 13A of the Lower Burma Village~Act, 1889, 
a foot-race is not a pwé for the purposes of that section, 
King-Emperor v. Chan E - sie 
“ PyarpainG ”—admisstbility in evidence, 
The “ Pyatpaing ” or outer foil of the Revenue Register of Mutations 
when not signed by the owner of the land is not admissible in 
evidence to prove the terms of a report of a transaction in land made 
tothe headman or surveyor who keeps up the Register (Maung 
Chetk vy. Tha Hmat, 1 L.B. R., 260). But ifthe headman or 
surveyor who wrote the pyatpaing is called asa witness and gives 
evidence, from his own memory, of the terms of the repcrt, then it is 
admissible to corroborate his statements under section 157 of the 
Evidence Act. It may also be usefully used under sections 159 
and 160 of the same Act. 
Ma Dan Dav. Kyaw Zan, 3 L. B, R., 5, referred to. 
Shwe Pan v. Maung Po... iss ‘s ii 


R 2 


Rancoown Potice Act, 1899, s. go-—See JonDER or CHances oe 
‘Rectrrication or InsrRuMENT—suit for—Specific Relief Act, 1877, 

$s g1-—See ContTRACT soe we 9 on 
‘Rererence To Hicn Court --Civil Procedure Code, s. 617-~grounds 


for. 
The rulings of the Chief Court are binding on subordinate Courts, 
The fact that a ruling of the Chief Court conflicts with a ruling of 
nother High Court’is“ndt aground for making a reference to the 
© Chief Court under section bi Male ee a ro 
Siva Sawmy Sitia v. Suliman Dawoodji Parek 
‘RevorMaToRY ScHoors Act, 1897, s. 8—period of detention, * 
‘The period of detention in a Reformatory School to which a youthful 
offender over thirteeit of age should be sentenced should be 
such that he will not leave the school until he has attained the age 
of eighteen years. 
San Hlaing v. King-Emperor " os Pi see 
$$ $< S. Ble 
Section 31 of the Reformatory Schools Act, 1897, cannot be applied 
when the accused is sentenced to a whipping. : 
King-Emperor v. Ha Taw sie an eS : 
*RacisTRaT1oN—Ppersonating a party to a deed before a vegistvation 
officer—intent—offence commutted—abetment by other parties— 
‘orgery—Indian Registration Act, 1877, s, 82 (c) and (d)—Indian 
Penal Code, ss. 43, 405,114. : 
G, jointly with six others, mortgaged a piece of landto K, When 
the deed was being registered, Band T, with G’s knowledge and 














in his presence, G remaining silent, falsely personated two of the ~ 


joint mortgagors before the registering officer and affixed false 
signatures to the registration endorsements. 


Page, 


133 
47 


93 


250 


218 


927 


255 


go 


INDEX. 


Held,—that even if Band T acted without fraudulent or dishonest 
intent, they had committed offences uncer section 82 (c) of the 
Indian Registration Act, 1877. 

‘Held also,—that there being no presumption of common dishonest in- 
tent in the personation, cr of instigation to or conspiracy therein on 


G’s part, G’s mere silence was not an illegal omission making him * 


uilty of abetment of any offence committed by the personators. 
oot hy Bewa; (1869) 11 W.R., 24; Emperor v. Kalya, (1903) 5 Bom. 
L.R., 1385 referred to. 

King-Emperor v. Tun Aung Gyaw i wie a 
Renn—See LanDLorpD anp TENANT ae se see 
“ RESIDENT OR CARRYING oN Business ”—construction of—See Work- 

man’s Breact. or Contract AcT ase Ve 

Res Jupicara—Civil Procedure Code, s. 13—Sale by benamidar. 

In a suit for the recovery of a piece of land, plaintiff's casé was that 
it had been mortgaged by his sister Ma Lon, whom he had left in 
charge of it, to one Mi Wi (represented by the appellants in the 

resent case) about twenty years before. Previous suits by Ma 
Ean against Mi Wi for the recovery of the land had been dismissed, 
Mi Wi pleading that the transaction was a sale and not a mort- 
gage. It appeared that Ma Lon, who had no personal interest in 
oe bata had brought these suits as a benamidar on behalf of 
intiff. 

Huld—that plaintiff was bound by the decrees in the former suits, and 
could not recover on his secret title in the present case, which was 
barred by res-judicata, 

Khub Chand v. Narain Singh, (1881) 1. L. R. 3 All, 812; Nand 
Kishore Lal vy. Ahmad_ Ata, (1895) 1. L. R. 18 All, 69; Shan- 
vo v. Krishnan, (1891) 1. L. R. 15 Mad., 267; Ruvji v. 
prere (1897) I. L. “Re 22 Bom., 672; Maung Sav. Mz 
Kyok, (1859) P. ). U. B., 512; cited. 

Ngwe Gyi v. Shwe Bo... m: 7 aa ee 
RE-TRIAL OF AccuseD—See TRIAL BY JuRY — .. See 
conviction and séntence by Fudge of High Court 

set aside by aBench--Criminal Procedure Code, ss. 43, 423, 434s 

439; 273, 333—Lower Burma Courts Act, 1900, s. 12. 

‘The accused was convicted ata Criminal Sessions before a Judge of 
the Chief Court and sentenced to death. Ina proceeding under 

*~'se stiow £2 of the Lower Burma Courts Act, 1900, the conviction’and 

.2¢sentente-.were set aside by'a Bench’on the ground that the verdict 
had not been arrived at in due course of law; but the accused was 
not acquitted. The District Magistrate then took cognizance of 
the case against the accused and transferred it to a subordinate 
Magistrate for inquiry with a view to the recommitment of the 
accused. 

In 1n application for revision on behalf of the accused, it was argued 
that the District Magistrate’s order was illegal, inasmuch as the origi- 
nal commitment was still valid and subsisting, and the trial upon 
that commitment had not been completed. 

Held,—alter reference to sections 423, 434 and 439 of the Ccde of 
Criminal Procedure, and in view of the provisions of sections 403 
read with 273 and 333, that the Disvrict Magistrate’s order was 















legal. 
Hla Gyi v. King-Emperor ‘ 
Return oF Praint—See PrasT ” ae 
Revenve Reoister IX—foil and counter foil—See “Py atrarnc” 
Review oF Case Lower Burmr Courts Act, 1900, s.12—See RETRIAL 
oe AccuseD ove oo oe oe we 
Pevizw or Cask unpeR Lower Burua Courts Act, 1900, s, 12—See 
‘TRIAL BY JURY ae oy oe ae oe 
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Revision—Civil Procedure Code, 1882, s, 622—order in matter relating 
to execution of decrée—force of —sections 244 (c), 2+ 

‘The High Court will not interfere in revision, under section 622 of the 
Code of Civil Procedure where a way of remedy by appeal is or 

-has been open to the applicant. 
Hla Gras v. ‘Sut Fou Big oo as Pe ‘ ose 
————— of Magistrate’s order under section 476, Criminal Procedure 
Code—power of High Court—Criminal Procedure Code, ss. 439, 


479, 537% 2 

The igh Court has power under section 439 of the Code of Criminal 
Procedure, 1898, to interfere in revision with the action of a Magis« 
trate sending a person for trial to another Magistrate under section 
476, sub-section (#), of the Code of Criminal Rocadive, 1898. 

Duty of Magistrate taking action under section 476, sub-section (1), 
explained. Bal Gangadhay Tilak, (1902) 1. L. R. 26 Bom, 785 
followed. Eranholi Athan v. King-Emperor, (1902) I. L. 

Mobi, siassiey v; Valoo Moist 
fo) ry v. Valoo ry, (1902) 1 L. BL R., 286; Kali 
Prosad Chatterjee v. Bhuban Mohini Dasi,(1902) 8 C. W. Nu 
733 Inthe matter -f the petition of Bhup Kunwar, (1903) 1. L. 
R. 26 All, 249; Suryanarayana Row v. Emperor, (108) 1. L. 
R. 29 Mad, 100; Krishnosawmy Naidoo v. Queen-Empress, P. J. 
L. B., 388, and edition ; referred to. 
Nur Mahomed v. Aung Gyi i 
Ricur or oTwer Parry THAN Executor To sug ror Desrs pug TO 
Estate—See Prosate ano ADMiNISTR:.TION 08 fe 
“Rigur To Sue”—Civil Procedure Code, s, 407 (c)—See Paver Suits 





Mad. 















‘Riparian ProprieToRs—See EaseMENTs - on oe os 
s -# 

Sstz—benami transaction for purpose of defrauding creditors—See 

FRAUDULENT CONVEYANCE oe Sa oe oe 

Sate or ImmoveaBLe Protertr—See Execution or Decres as 


Save or Prorerty Free or MorTGAGE—Application for*—See Execu- 
TION OP DECREE ose oa ae 
Save oF Property “ Sussecr TO Mortcace,” “Free rrom Mort- 
Gace” ~ See Execution ory Decrees: Sarge = ae 
Save or Prorerty to Dereat Camry ons--Ses Kesnitiany Siz .. 
2 


tifarcousness, 





“Same MatTer”—Civil Procedure Code, ss 
“ Matter,” in section 28 of the Code of Civil ire,-means the 
subject matter of the suit. Hence, a suit against the makers ofa 
promissory nute and agairst a party who has subsequently become 
surety for the payment of the amourt is not multifarious. 
Narsingh Das v. Mangal Dubey, (1882) I. L. R., 5 All. 163; cited. 
Maung Meit v. K. A. Meyappa Chetty és ae a 
“Same TRaNsactiOn "—Criminal Procédure Code, 1898, s. 239—See 
Joint Tra or Accusep tee ons che ‘ae 
Sgarcu By Potice Orr.cer—persons not qualified to be called in to 
‘witness—Burma Gambling Act, 1899, ss. 6, 7—Criminal, Proce- 
dure Code, 1898, sy 102, 103. 

Section 6 of the Burma Gambling Act, 1899, requires that all searches 
made under that section shall made in accordance with the pr 
visions, sub-section (3) of section 102, and of section 103 ot the Code 
of Criminal Procedure, 1898. 

Secti: n 103 of the Code of Criminal Procedure enacts that the officer 
about to make a search shall call upon ¢wo or more respectable 
inhabitants of the locality in which the place to be searched 1s situate 
to attend and witness the search, y 

‘The section ubvieusiy contemplates that two respectable members of 
the public and inhabitants of the locality unconnected in any way 
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Page, 
with Government and officialdom should be called in to witness a 
search. 
Hence, when the orly witnesses of a svarch under the Gambling Act 
were two ward-headmen appointed to their «ffices by the Commis- 
sioner of Police, Rangoon, under the Rangoon Police’ Act— a 
Held,—that the premises were not duly entered and searched under 
the provisions of section 6 of the Gambling Act, and that therefore 
the presumption, under section 7, that the house was a common 
gaming-house, was inadmissible. 
Ah Shee and 22 others v. King-Emperor —... ae we 229 
Sxsonp AregaL—suit for rent of land—See Layo Suit... ew 90 
Sgnrence or Deata—evidence, M 
+ Judges must not shrink from the duty, however painful it may be, of 
yassing sentence of death in capital cases, when the offence is proved 
parted reasonable doubt, and is of such a nature as to deserve the 
extreme penalty. 
Aucen-Empress v, Buduruddeen, (1869) 11 W. R,, Cr. 20, cited. 


King-Emperor v. Nga Tun +s 4 he ce 163 
-practice—Criminal Procedure Code. s. 367 (5). 
A Sessions Judge in passing sentence of death re narked in his judg- 
ment that “ the fact that the ‘accused acted without premeditation 
will no doubt be considered by the proper tribunal.” Tue idea 
that a Sessions Judge may devolve on a higher tribunal his res- 
onsibility in respect of sentence in a capital case is erroneous, 
Distum of Irwin, F, in Crown-v. Tha Sin (1 L.B, R., <16), that 
when a Sessions Judge is in doubt whether a sentence of death should 
~ be passed or not, he should pass sentence of death, and leave it tobe 
commuted by the High Court, if necessary, dissented from. 
Shwe Cho v. Bag inprer oe on ur 


Serarate Triat For Dirinct Orrence—s, 233, Code of Criminal 

















Procedure—See ‘TRIAL se ey ve we 280 
SIGNING oF XECORD By AccuSED—See ACCUSED PERSON REFUSING TO 
sign RecorD He ove ” 199 
“Srre” anp “Houss ”— See EsectmenT * 256 
Smacy Cause Court—jurisdiction—suit for agricultural rent~ 
Jorispiction aes an 47 
Srscrric Rerrer Act, s 9—~See Limitation 27 
8 DO AWARD ae 4 
1$77,.8. 9—See ComPromise o¥ Suir se 24: 
7; 8. 9—Seé CRIMINAL TRESPASS ... » 27) 
——--. 1297, s. 31—See Contract a 227 








Srames:—deed of conveyance of land, duly stumped, eccompanied by deed 

of mortgage of same land by purchaser in favour of vndor as 

security for balance of price—stamp duty on deed of mortgage— 
Indian Stamp Act, 1899, s. 4. 

“he vendor Company suld a piece of land for Rs. 3,00,000, in considera- 
tion of Rs. 50,000 already paid and the execution of a mortgage of 
the land by the purchaser to the Company as security for the pay- 
ment of the balance in yearly instalments. The conveyance was 
correctly stamped with a stamp of the value of Rs. 3,000. The 
mortgage, which bore the same datc -sthe conves ance, borea stamp 
of the value of Re, 1. , 

The Financial Commissioner, Burma, referred the following question 
for the decisicn ol the Chief Court, under section 57, sub-section (1), 
of the Indian >tamp Act, 1899 :— 

“Of the two instruments‘attached to this order, v/z., a conveyance and 
a mortgage, is the first, vtz., the conveyance, to be regarded as a 
“principal instrument” within the meaning of section 4 f the Act, 
and is the second, vis, the mortgage to be regarded as an ‘other 
instrument’ within the meaning of the said section, or are the two 





xxxii INDEX. 


Page. 
instruments distinct instruments, and is the second instrument, vis., 
the mortgage, chargeable with duty on the full amount of the con- 
sideration ?” 

Held,—that the mortgage deed was a distinct instrument and was not 
“employed for.completing the transaction” w'thin the meaning of // 
sub-section (1) of section 4 of the Indian Stamp Act, 1899. It was/// 

+ therefore chargeable with stamp duty on the full amount of the con-/ 
sideration expressed in it. 

Civil Reference No. 12 of 1905—Reference made by the Financial 
Commissioner cf Burma under section 57, sub-section (z), of the 
Indian Stamp Act, 1899 ees ie 

Sranpine Crors—See Execution oF Decri delivery ofland 


Srone-rarowine ar A Hovse—offence committed ~Indian Pevial Code, 





129. 


+ 84-95%6 = ; ee 
To throw a bottle into a house, among the inmates, with the intention 
of hurting or frightening them, constitute the offence of assault 
(section 351, Indian Penal Code), and not an offence under section 


6. 
ene vy. Nga San Pe, (1902) 1 L. B. R., 2593 referred to, 
Ring-Emperor v, Po Taw te we wee oe 194 


Sus-Lease—See LANDLORD AND TENANT wee we ae go 


Surr acatnst BenamrpaR For Possession—See FRiupuLent Con- 
VEYANCE, es at $s, a 
Surv ror AcricuturaL Rent in SMALt Cause Court—See Jurispic- 
TION ‘ . ow < vs - 47 


Suir ror Esgorment—“‘house” and “ site”—house on village land— 
jurisdiction of Court—Lower Burma Town and Village Lands Act, 
1898, s.41—See EJCTMENT ... ose wee exe 256 
Surr For MrsNe Prorits—joinder of claims—See Frame or Suit... 56 
Surr vor Recovery oF House-sitr in Town—bar to jurisdiction of 
Civil Court—See Lower Burma Town AnD ViLLacs Lanps Act a 
Surr ror ReDEMPTION—See JoINDER OF ParTies 
: ——— See MorTGAGS 
Surr For Rent—See |.ANDLORD AND TENANT 
Surr ror Rent or Lanp —See Lanp Surr an oy, 
Surr To Recover Possgsston oF Lanp--Specific Relief Act, s. 9— 
LimrTaTion ~ a Seca 
Reotiry, Mista oR a7 See CONTRACT... = 
x /HOREIGN. COMPANY IN British CourtT—Sze Company Law... 261 
ary TRrai ord must show ingredients of offence charged— 
method of recording evidence, s. 355, Code of Criminal Procedure, , 
not applicable, . 5 - 
‘The Magistrate’s record in summary trials, however brief, must show 
the necessary ingredients of the offence charged. 
‘In vePunjab Singh, (1881) 1. L. R.6 Cal 579; Queen-Empress 
vv. Shidgauda, (1893):1. L. R. 18 Bom., 97 ; Queen-Empress v. 
Mukundi Lal, (1899) I. L. R. 21 All., 1893 followed. 
It is not necessary for a record of evidence to be made in summary 
trials even where an appeal lies; but section 264 provides that the 
substance of the evidence must be embodied in a judgment as well 
as the particulars in section 263.. Section 355 merely prescribes a 
briefer record in summons cases 2nd other cases which may be tried 
summarily when they are, as a matter of fact, tried regularly. 
Kuchi v. King-Emperor oe . ra 3 
Summontne Materia, Witnesses—duty of Magistrates—See CRIMINAL 
ProcepurE Cope, ss. 344, 540 oe ass ee 128 


Summons Cases—joinder of charges and joint trial of accused in--See 
JotnpeR or CaarcEs ove oe oes a 52 
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Ten-House Gaunc—police officey—Lower Burma Village Act—Indian 
Evidence Act, s. 25. + . 
A ten-house gaung spouted under the Lower Burma Village Act 
is a police officer within 


Act. F 
Crown v. Po Hlaing,1 L. B, R., 65, referred to. 
Po Sin vy. King-Emperor Ris on o 
Tuerr—See Occurter or LanD REAPING CROP soWN BY A TRESPASSER 
Trave Usace—See Contract we o oe . 
Transrer oy Property Act, s, 53—See FRavDULENT Sae 
s, 85—See MORTGASE oe 
; 1882, s. 85—See Mortoace Suits on 
TRiaL—evidence for threat ete arate trial for distinct offence— 
s. 233, Code of Criminal Procedure, ees 
Seven persons were accused together of thefteor dishonest receipt and 
disposal of stolen property. The Magistrate heard the evidence for 
the prosecution against all.seven together, and after discharging 
two, decided that the acts of the remainder did not form part of 
the transaction. He therefore charged them in three separate 
groups and proceeded against them in three separate trials, but 
without rehearing the evidence for the prosecution separately, 
although parts of it which were relevant against others of the 
accused had no connection with the case of the appellant. 
Held,—that the word “ irial” includes the hearing of the evidence for 
the prosecution, as well ar the subsequent procedure laid down’ in 
Chapter XXI of the Code of Criminal Procedure for the trial of 
warrant cases, and that under section 233, Code uf Criminal Proce 
sire, the appellant was entitled to a separate trial from the 
inning. 
so ee Ayyar 1. King-Emperor, (1501) 1. L, R. 25 Mad, 
64, referred to. 
Paw Tha v. King-Emperor <9 ee ti gre 
‘TRiaL BY JuRY—misdirection in charge—ambiguous verdict — conviction 
on i ea second verdict—review by Bench under section 12, 
ela ee Courts Aa tpee Lee Patent, s. yaaa 
‘rocedure Code, ss. 299 (a); 302, 303, 426, 434 439, 537d). 

In a trial on a charge of murder at a ‘himinat’ Sotione of the Chief 
Court, the Judge dey ‘omitted to explain to the jury the distinc 

+ tion'between murder and.culpable. homicide, or upon what views of 
the facts the accused had committed the“one offence or the other. 
The charge to the jury also suggested that a strong inference should 
be drawn against the accused from the fact that he had failed to 
take steps to bring to justice a person who, it had been suggested, 
was the real offender. 

* Held per curiam.—That in both respects the chargeto the jury con- 
tained material misdirections, 

7a the same trial, thejury after retiring returned the ambiguous verdict 
“ guilty of stabbing, but without the intention of committing murder.” 
The learned Judge presiding, instead of questioning the jury under 
the provisions of section 303 of the Code ot Ceimtaal Erocedure, read 
to them certain parts of sections 299 and 300 of the Indiar Penal 
Cr de‘and sent hem back to consider further, with instructions to 
return a verdict of “ guilty” «r “not guilty of murder.” The jury, 
after retiring, returned a verdict of “ guilty,” and accused was con- 
victed and sentenced to death. 

Held per Adamson, C.F., and Fox, ¥.—That the procedure followed 
was illegal, and that the corvicticn and sentence shauld be set aside. 
in the absence of express aushority for the ordering of a re-trial, it 
seemed proper to cave to the executive authorities the question of 

“the institution of fresh procecdings against the accused, 
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che meaning of section 25, Indiar. Evidence _ 


280 
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Per Irwin, #.—The error was an irregularity to which section 537 of 
the Code of Criminal Procedure applies. “Che conviction and sen- 
tence being set aside, without the accused being acquitted, it would 
be proper. to order the re-trial of the accused. 

Pey Adamson; C.F., and Fox, ¥.—In a case ir which there has been 
an illegal verdict and sentence, section 12 of the Lower Burma Courts 
Act, 1900, does not empower the Bench to go into the facts and 
decide the case on the evidence. 

Queen-Empress.v. Shib Chunder Mitter, 4884) I. L. R ro Cal, 
1079 3 Queen-Empress v. O’ Hara, (1890) I. L. R. 17 Cal, 642; 
Emperor v. Fotindra Nath Gui, (1903) 8 C. W-. N., xlv 
Emperor v. Khagendra Nath Bannerji, (1898) 2 C. W. N., 
481; Subrahmania Ayyar v. King-Emperor, 11901) I. L. R. 25 
Mad., 61; Makin y. The Attorney-General for New South 
Wales, (1894) A. C., 573 Queen-Empress y. Appa Subhana 
Mendre, (1884) 1. L. R: 8 Bom., 200; referred to. 

Hla Gyiv. King-Emperor = OL “ai ais 





Usher ov Trape—See CONTRACT, me 30 ae 


Verpict—See Tran BY JURY 
Vittace HeaDMAn—re fusing to obey 
Vittace Act, 1889, 8,9 (2)... 


w 


‘Warrant or Arrest insteap or SuMMons—Criminal Procedure Code, 
5, 90—See ABSCONDING ACCUSED Mises tee 
Wuerine—house-breaking by night—previous convictions of theft 
Criminal Procedure Code, s, 35 —Indian Pena? Code, s. 7!—appeal— 
hee of finding to legalise sentence—Criminal Procedure 
. le, 8. 423. ; 

‘When an sees with previous convictions of theft is convicted of * 
house-breaking by night,a double sentence of imprisonment and 
whipping is not legal under section 3 of the Whipping Act, 1864; 
but if the house-breaking is accompanied with theft, the accused 
may be convicted on separate charges under sections 457 and 380 
and sentenced to imprisonment and whipping for. the theft. 

- When-ati~illegal sentente’comes ‘before a'-Court of- Appeal; the-pro- 
2 pony of legalizing the sentence by -altering the conviction should 
considered, if the result of nct doing so would be an inadequate 
sentence. 2 
King-Emperor y. Kyaw Hla Aung wis “ Se 
Wuirrine Act, s, 2, GRours A anD D—See WuirPinG IN ADDITION 
TO IMPRISONMENT see oo we as 
Wu8irPine IN ADDITION TO ImPRISONMENT—house-breaking—house-thef. 
—previdus conviction— Whipping Act, s, 2, Groups A and D. ‘ 

Per Adamson, C.F. and Fox, #—On a finding that the accused 
having been previously convicted of an offence under section 380, 
Indian Penal Code, committed “house-breaking by night and theft 
of property valued at Rs. 35, an offence punishable under section 
457 of the Indian Penal Code,” a sentence of imprisonment and 
whipping is illegal 

Per Irwin, ¥.—The finding was a find:ng of two offences, house- 

breaking and theft, and the sentence was evidently intended to be 
a sentence for theft. It was therefore lega! 
Crown v. Po Maung, (1902) tL. 8, R., 362; Crown v. Shan Byu, 
(igot) 1 L, B. R,, 1493 Crown v, On Bu, (1903) 1 L. B. R., 2793 
referred to. 5 

King-Emperor v. Nga To a5 ee ses on 
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Witwess—See EXAMINATION of WITNESSES ..., 
WITNESS SENT FOR TRIAL—Criminal Procedure Code,s. 4} 


Wirwessus—order in which examined —See Exast 
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TION OF WITNESSES © 





EVIDENCE. oo 





Work man’s Breacu or Contract Act, 1859— application of, 








The Workman’s Breach of Contract Act, 1859, applies only where 
there has been a contract for work, with money given as wages in 


advance, It does not apply where money has been given as aloan, _ 


with a condition attached that the borrower is to work for the 


lender, 
Ram Prasad y. Dirgpal, (188) 1.L.R.3 All., 7445 followed. 
King-Emperor v. Gooroomoondian fe 2 Pm) 
(XII of 1859)—apAlicability 
when Government is employer. . 
The Secretary of State for India in Council, or the Government of 
India, or the Local Government of any Province of India is nota 
master or employer resident or carrying on Fusiness in any place 
to which the Workman’s Breach of Contract Act, 1859, applies, 
within the meaning of section 1 of that Act. 
Peninsular and Oriental Steam Navigation Company v, The Secre~ 
tary of State for India in Council, (1861) Bourke’s Reports, 
A, O.C., 166, and 5 Bom., H. C,R, App. Ay p. 113 Subbaraya 
Mudali v. The Government, (1863) 1 Mad. H. C. R. 286; Rundle 
v. The Secretary of State for India in Council, (1862) 1 Hyde’s 
Reports, 37; Ramasami v. Kandasami, (1885) 1. L.R. 8 Mad., 
2793 Doya Narain lewary v, The Secretary of State fer India in 
Council, (1886) I. L. R. 14 Cal. 256; Graham v. is, (1888) 
L, R,22 Q. B, D. 1,Ex-parte Breull, In re Bowie, (1880) L. R., 
16 Ch. D., 4845 Atto-ney-General v. Winstanley, (1831) 2 D. and 
C. 302; Sussex Peerage case, (1844) 11 Cl. and F, 143; referred to. 
King:Emperor v, Ramiah pe i ie Ba 
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LOWER BURMA RULINGS.. 





Before Sir Herbert Thirkell White, K.C.1. E., 
Chif Fudge, and Mr. Fustice Fox. 


‘EBRAHIM DAWOOD]J} BABI BAWA ». KING-EMPEROR. 
‘ Messrs. Agabeg and Maung Kin—for appellant. 
Avms Act, section 5—definition of “ Arms ”—dagger-shaped clasp knives. 
Dagger-shaped knives, of the kind produced in this case, must be held to be 


intended primarily as weapons of offence, and to fall within the definition of “arms” 
in the Indian Arms Act, 1878, although they might be called clasp-knives. 


Crown v. Nga Hmat Kyan, (1902) 1 L. B, R., 271, referred to. 


Fox, F—The appeant was convicted of having kept arms for sale 
in contravention of the provisions’ of section 5 of the Indian Arms 
Act. 3 


The only question in the case is whether the implements seized by 
the Police officer at the arcused’s stall are ‘‘arms” within the meaning 
of the Act. 


The implements are of three kinds: in one kind the stecl blade is 
5 inches and 4th of an inch long and 4;ths of an inch broad, it is shaped 
and pointed as a dagger is usually shaped and pointed, but instead of 
being immoveably fixed to a handle as daggers usually are, it is fitted 
to a long handle in the way in which the ped atte pen and pocket knife 
is fitted;that isto say, it turns’ over into the handle; and when open 
and shut it is held bya spring? 4 


The second kine is very like the first kind, but the steel blade is 
shorter, and it is slightly more curved on one side towards the point. 

The third kind has a steel blade 4 ,3,ths of an inch long and 3ths of 
an inch broad, projecting beyond the handle, into which it slips and is 
held by a spring. In each kind the steel is ground away from the 
centre line of the breadth towards the sides. 


In Crown v. Nga Hmat Kyan (1) 1 said that in my opinion the 
purpose for which an implement is primarily intended regulates 
whether it would in ordinary parlance’ be spoken of as an arm. 
Applying this test to the implements now in question, I do not think 
that there can be any doubt that the intention of the manufacturers of 
these implements was to supply weapons to persons who want efficient 
stabbing instruments. I canaot imagine any domestic purpose for 
which chey would be necessary or useful, nor has‘the learned Counse 
——— 


(1) (1902) 1 L, B. R., 271, 


CriminalAppa! 
No. 43.7 
1905+ 


February 
27th 
1905. 


2 LOWER BURMA RULINGS. 





1905: who argued the appeal suggested any such purpose for which they 
aga cnve may have deen intended. No doubt they might be used for cutting, 
Dawoonst Bas but for cutting small articles they must be unwieldy, and for cutting 
Bawa large things they cannot be of convenient shape or weight. 
as . When open they are like the ordinary dagger. and the persons 
Hae E Maro: making and eelling them must know fiat They ste likely to be bought 
by persons who want weapons of offence of the shape of a dagger. 
Under the circumstances they must be taken to intend to make and 
sell them as weapons of offence, although they may be called clasp- 
knives. : 
In my opinion all the instruments which were produced before the’ 
Court in'this case are “arms” within the meaning of the Arms Act, 
and I would dismiss the appeal. 


Thirkell White, C.%—I\ am of the same opinion. 


Criminal Revision Before Sir Herbert Thirkell White, K.C.LE., Chief Fudge. 
Neat Ff KING-EMPEROR ». TUN GAUNG, SHWE LE AND NGA PE, 
"Section 562, Code of Criminal Prosedure—Procedure, if person ordered to 
Fanuary 19th, give security is unable to do so. , 
1905. 





pis There is no authority for the view that if an accused person is ordered to give 
security under section 562 ofsthe Code of Criminal Procedure and fails to do so, 
he should be detained in prison till the expiration of the period for which security 
is to be furnished. The proper course is for the Magistrate to ascertain, before 
passing an order under section 562, whether the accused is likely to be able to 
give security immediately or within a reasonable time. If he fails to give security 
within a reasonable time, the Magistrate should pass sentence. 


On 12th September, 1904, Shwe Lé and Tun Gaung were convice 
ed of theft and very rightly, I think, ordered to be released under 
section 562 of the Code of Criminal Procedure on moderate security 

to be of good: behaviour for*'six ‘months aad to. appear for sentence, if 
required; ° Inthe ‘circumstances of the case, thé order was just and 
appropriate. Neither of the accused was in a position to giye securi- 
ty immediately and the Magistrate committed them both to prison 
for six months or till, within that period, they furnished security. On 
the 3oth September 1904, Shwe Lé furnished security, his sureties 
signing a bond in the form provided for securing the appearance of an 
accused person in a Magisterial enquiry. Tun Gaung has not yet fur- 
nished security and has undergone simple imprisonment for more than 
four months. 


The Magistrate’s view was that if an accused person was ordered 
to give security under section 362 of the Cede of Criminal Procedure 
and failed to do so, he should be detained in prison till-the expira- 
tion of the period for which security was to be furnished. This view 
is not in accordance with any provision of the law. The proper 
course is for the Magistrate to ascertain, before passing” au order 
under section 562, whether the accused is likely to be able to give 
security immediately or within a reasonable time. If he fails to give 


LOWER BURMA RULINGS. 3 





security within a reasonable time, the , Magistrate should pass sen- 1904. 
tence. Fas 
Kinc-Emrzror 


4 The Magistrate is directed to dispose of Tun Gaung’s casé in w 
‘this way. If he has, not already furnished security, the sentence TUN Gaune. 
should be nominal. Sree 
In these cases the security bond should be in Form Criminal No. 
132. 


Before Mr. Fustice Birks. Critesnal Revision 
0. 
KUCHI v. KING-EMPEROR. oso 
> + Mr, MeDonnell—for the applicant. Fanuary 25th, 
Summary trial—Record must show ingredients of uffence charged—Method of 4905» 


recording evidence-—Section 355, Code of Criminal Procedure, not applicable. 

The Magistrate’s record in ceapery trials, however brief, must show the neces 
sary ingredients of the offence charged, 

a ts Pana’ Singh, (1881) I. L. R., 6 Cal. 579 3 Queen-Empress v. Shidgauds, 
(1893) I. L. i , 18 Bom., 97 ; Queen-Empress v. Mukundi Lal, (1899) 1. L. R., 21 
All. 189, followed. 3 

It is not necessary for a record of evidence to be made in summary trials even 
where an appeal lies but section 264 provides that the substance of the evidence 
must be embodied in a judgment as well as the particulars in section 263. Section 
355 merely prescribes a briefer record in summons cases and other cases which 
may be tried summarily when they are as a matter of fact tried regularly. 


The petitioner, Kuchi, was tried jointly with Rammu and Kupe 
under sections 380-109 and 411 Indian Penal Code. The accused were 
tried summarily, the 1st and 2nd were acquitted and the petitioner was 
convicted of being in possession of the stolen bundle of clothing identi- 
fied by the complainants and was sentenced to 45 days’ rigorous impri- 
sonment. From the examination of the first accused it would appear 

“ that-his ‘Cefencé was that the complainants had told him to place the 
bundle.of clothing in the petitioiier’s house- which he did, The second 
accused stated that he had seen the first accused throw the bundle into 
the house occupied by himself and the third accused while the peti- 
tioner stated that he knew nothing about the matter till he was arrested. 
‘The Magistrate has found that because the bundle was found in third 
avcused’s house he must necessarily have a guilty knowledge. If the 
first accused’s statement was true he either abetted the fabrication of a 
false charge against the third accused or he himself stole the bundle. 
On the merits the conviction cannot be supported as there is no clear 
indication that the petitioner had any guilty knowledge. Mr. McDon- 
nell is correct in saying that the Magistrate’s record in summary trials, 
however brief, must show the necessary ingredients of the offence 
charged, vide In re Panjab Singh, (1) Queen-Empress v. Shidgauda(2) 
Queen-Empress v. Mukundt Lal, (3) Mr. McDonnell however argues 
further that the provisions of section 355 Code of Criminal Procedure 
apply to summary trials and that the Magistrate is bound to make a 


1) (4881) I. L. R, 6 Cal, 5 
8 (oa) IL, R., 18 Baa a 
(3) (1899) 1. L. R., 2x All. 189, 





igos 
—— 
© Kuen 
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-Kine-Emrzror. 
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brief note of the evidence of each witness under that section even 
in cases coming under section 263 Code of Criminal Procedure which 
expressly provides that “in cases where nu appeal lies the Magistrate 
or Bench of Magistrates need not record the evidence of the witnesses.” 
Section 355 Code of Criminal Procedure occursin Chapter.XXV and 
must be read with section 354 which describes the method of record- 
ing evidence in enquiries and trials “ other than summary trials.” It 
is not necessary for a record of evidence to be made in summary trials 
even where an appeal lies but section 264 provides that the substance 
of the evidence must be embodied in a judgment as well as the parti- 
culars in.section 263. Section 355 merely prescribes a briefer record 
in summons cases and other cases which may be tried summarily when 
they are as a matter of fact tried regularly. In the presen case the 
proceedings do not disclose that the petitioner has committed any 
offence. : 
~ The conviction will be set aside and the petitioner's bail bond will 
be caucelled. 


(Civil Reference). 


Before Sir Herbert Phirkell White, K.C.1.E., Chief Fudge, and 
Mr. Fustice Fex? 
LU THA vw. MA SHWE ME, 

Award—suit to set aside an —made otherwise than on a reference under Chapter 
XXXVII of the Code of Civil Procedure. “ 

A suit to set aside an award made ctherwise than on a reference under Chanter 
XXXVI of the Code of Civil Procedure is entertainable by a Civil Court in Lower 
Burma under section 39, Specific Relief Act. 

Ma.Tha Hmwe v. Ma Ein Tha, (1898) P. J. L..B., 480, overruled, 
‘ Story’s Equity-Jurisprudence;;; section’ -1451°and Rtssellon Awards, Chapter 
2EX, section. 1, cite epee i ae aa r 

The following reference was made to a Bench, by Mr. Justice Fox 
under section 11 of the Lower Burma Courts Act, 1900 :—" 

The: Lower Appellate Court rightly followed the ruling in Ma 
Tha Hmwe v. Ma Ein Tha, (1) in which it was held that a suit to set 
aside an award made without the intervention of a Court would not 
lie, 

In my opinion the correctness of that ruling is open to doubt, 
Under section r1 of the Lower Burma Courts Act, 1900, I refer to a 
Bench the question “Is a suit to set aside an award mad» otherwise 
than on a reference under Chapter XXXVII of the Code of Civil Pro- 
cedure entertainable by a Civil Court in Lower Burma. 

The opinion of the Bench was delivered by— 


Fox, F.—The decision in Ma Tha Himwe vy. Ma Ein Tha (1), was 





.based upon the-ground that neither under the common law nér under 


any special enactment did a suit lie to set aside an award made with- 
out the intervention of a Court. 


(4) (1898) P. J. L. By 480. 
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’ It appeats to have heen overlooked that Courts of Equity interfered 1904 
to set aside awards in cases of fraud, mistake, accident, or otherwise L Ta 
good grounds for impeaching them—Story’s Equity Jurisprudence, oe 
section 1451. i : Ma Suwe Mg. 
In the English Courts where an award could not be set aside on — 
the somewhat summary procedure by motion, the remedy was by bill 
in equity—Russell on Awards, Chapter IX, section 1. 
Section 39 of the Specific Reliet Act appears to us to cover the 
case of a person who desires to have an invalid written award against 
him ‘set aside. : 
There does not appear to be any strong reason for holding that 
Such person must wait until the opposite party seeks to enforce the 
award bofore he can contest it. 
..> lyour judgment the answer to the questiun referred should be in 
the affirmative. 
Before Mr. Fustice Birks. Civil Second 
MA DAN DA v. KYAW ZAN. Ape Ee 3294 
Messrs. Leste be and Dentra=for | Mr. Villa—for respondent (plaintiff). February, 
appellant (defendant). | Ish. 
Mortgage or sale—burden of proof. aS 


+ Plaintiff-resp>ndent sued de‘endant-appellant for the recovery of a piece of land 
which he had herb ig tes to her 13 years before. Defendant admitted the mort- 
Rugs, but contended that it had been converted into a sale one year afterwards, 

f this she produced no evidence except a map showing her name as the owner. 

Held,—following the ruling in Maung Po Te v. Maung Kyaw, 1 L. B. R. 215, that 
she burden of proof was on defendant and that she had failea to discharge it. 

Ma U Yit v. Po Su, (1902) 8, B. L.’R. 189, distinguished. Ko Po Win v, U Pe, 
Civil Regular Appeal No. 42 of 1901, (unreported) also referred to, 

‘The plaintiff-respondent, Maung Kyaw Zan; sued to redeem*hold- 
‘ing No. ‘134 comprising 37: 46 acres, which was. mortgaged-by his de- 
ceased mother, Ma Oh, and her second ‘husband U San Bye, to U Mye 
Lu, deceased, and Ma Dan Da, the defendant, 13 years ago. 

The defendant denied at first that this particular land was mortgag- 
ed, but it appears that she only objected to the boundaries which were 
amended for when examined on oath she admitted the mortgage for Rs. 
260 about 14 years ago and pleaded that she had taken over the land 
outright the following year. Both the Courts below relying on the 
ruling in Maung Po Te and another v. Maung Po Kyaw and another 
(z) held that the defendant had failed to discharge the burden of proof 
‘that the original mortgage had been converted into a sale, and decreed 
the claim. Mr. Dantra for the eppellant admits that this ruling is against 
him but contends that it has been overruled by twosubsequent decisions 
of this Court. The first of these is published in Ma U Yit and five 
others v. Maung Po Su and one(2). 1t may be noted in that case that 
it was a Regular or rst Appeal and it was necessary to go into the 


(1) (1901) 1 LBL Re 2t5 | (2) (1902) 8 B. L, R, 189 








19046 
Ma Daw Da 


Kyaw Zan. 
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evidence to shew whether the Court of First Instance was justified in 
its conclusions. In paragraph 14 of my judgment in that case it is 
stated. that the Durden of proof was admitiedly on the plaintiff, who 
sued to recover by a contemporaneous oral agreement at the time of 
the transfer. The judgment was devoted to considering how far the 
entries in the Revenue Registers should te relied on and the case of 
Maung Po Te was not even referred to. It was there poir.ted out that 
pyatpaing entries were of more value than the hazy. recollections of 
conversations that took place years ago. This reling did not profess 
to deal with the question of the burden of proof and it certainly did 
ot overrule the decision in Maung Po Te’s case. 

In the present case the appellant pleads an entirely fresh transaction 
one year after the original mortgage and not a contemporancous oral 
agreement at the time of a transfer purporting to be an outright sale. 

The other case referred to by Mr. Dantra is Civil Regular Appeal 
No. 42 of 1901, Ko Po Win and others y. U Pe. The case was not 
reported. ‘The ruling in Po Te’s case was referred to and Copleston, 
C. F. said “I am prepared to follow that ruling in any case to which 
it might be applicable” and Hox, ., said : “ The original relationship 
between the parties was that of morigagor and mortgagee and no doubt 
it lay in the first instance upon the mortgagee to shew that that rela- 
tionship had come to an end.” Fox, 5., considered that the burden had 
been shifted to the plaintiff and the Chief Judge held that the defendant 
had discharged the burden. The case does adt profess to override Po 
Te’s case but to follow it. Mr. Dantra’s contention really is that the 
Courts on the authority of these rulings should have given weight to 
the entries in the Revenue Registers which shew an oytright sale. This 
is in fact the 4th ground of appeal. . ‘ 

The second ground of appeal is that the judgment of the Lower 


_ Appellate Court does not comply with section 574 Civil Procedure 
:.Code- -I.doimot:think this is:the. case-and this ground has not been 
sargued.*> Jt:appears:-from Ma “Dan-Da’s evidence: that\Ma Oh was a 


relation and it is more likely that the second transaction was a conver- 
sion of a simple into a usufructuary mortgage, as found by the Lower 
Appellate Court. 

It does not appear to me that any question of !aw arises in this appeal. 
The defendant never produced any pyatpaing in Court and as the burden 
of proof was on her it was her duty to do so. If the pyatpaing nad 
been tendered in evidence the question might arise as to whether the 
burden of proof did not shift to the plaintiff. The mere production of 
a map, which shews Ma Dan Da’s name as the owner’s, is not sufficient 
to shift thé burden of proof and the map is not even proved or referred 
to by the witnesses. The appeal is dismissed with costs. 
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Before Mr. Fustice Birks. 
MA KO. anp MA SEIN U 2, TUN E. 
Hla Baw—for appellants (plaintiffs) | Maung Kyaw—for respordent (defendant) 
Buddhist Law—Inheritance —Sale of undivided estate by,co-heir—suit to set aside” 


limitation. 

When a suit is brought to set eside a sale of undivided ancestral property by one 
of the co-heirs, the circumstances of the case shou!d be examined with a view to 
determine whether the suit is one for pre-emption governed by Article 10 of Schedule 
II of fie Indian Limitation Act, or one for possession governed by Article 142. 

Nga Myaing v. Mi Baw, (1874) S. J. L. B..39; Ma Ngwe v. Lu Bu, (18; 
s.JiL. Be76s Ebrahim ve “st ston) P. J. 20; Manny Le Dob ttt 
Maung Pyin v. Ma Po, (1900) 2 L. C. 127; cited. : 

The plaintiff-appellants in this case sued to recover 7.53 acres of 
inheritance property, which they say had been made over by Maung 
Yan Aung, their father, on his second marriage to his five children, Nga 
Myaing, Ma Lan (both deceased), Ma Sein, 2nd plaintiff, Ma Ko U, 
1st plaintiff, and Nga Shwe Kyaw. The land was not partitioned, but 
remained in charge of Nga Myaing, the eldest son and husband of rst 
defendant, Ma Ket Gyi, The plaint alleges that they sold the land to 
the 3rd defendant, Nga Tun E, for Rs. 100 without the consent of the 
other heirs. Nga Than, the gon of Nga Myaing, who died in 1901, was 
joined as 2nd defendant. 

The plaint was originally filed by Ma Ke U, the 4th plaintiff, but 
notice was sent to the other heirs and the parties have all been joined 
or had an opportunity of being joined. Nga Tun E defended the suit 
on the ground that he acted with the consent of all the heirs, who had 
given the purchase-money to their father, Maung Yan Aung. The Court 
of First Instance decreed the claim for four-fifths holding that Nga 
Myaing’s sale was valid to the extent of his own share. The Lower 
Appellate Court has reversed this decree on the ground that the claim was 

-one for ore-emption and that the plaintiffs were bound to; sue .within 
.one year under Article ro of Schedule {I of the Limitation Act. It is 
not disputed that if this Article applies the suit will be time-barred. 

Mr. Hla Baw for the appellants contends that the suit is not a suit for 
pre-emption but for recovery of immoveable property and that Article 
144 of the znd Schedule will apply to the case. No authorities on either 
side have been cited. In Nga Myaing v. Mi Baw (1), Mr Sandford de- 
fined the term “ pre-emption” by “ the option of purchasing if one of the 
co-heits of undivided ancestral property wishes-to sell,” and it was 
held that one of the co-heirs of undivided ancestral estate, should he 
wish to sell his share, is bound to offer it frst to his co-heirs. This ruling 
does not say that the co-heir has any right to sell anything but his own 
interest, and he can only sell that after offering it to the other co-heirs. 
In the case of Ma Ngwev. Lu Bu (2), the right of pre-emption was 
extended to the case of a diyided share but neither of these cases con- 
template that an heir has power to sell anything but his ownshare. In 





(1) (1874) S. J. LB 39, (2) (1877) S. J. L. B. 76, 


Special Civil 
Second Appeal 
No, 124 of 
1904. 
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1905. 


1904, 
Ma Ko U 
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No, 36 aff 
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the case of Ebrahim v. Arasi (3), the plaintiffs alleged that certain land 
belonging to them and their brother, the defendant, Danai, was sold 
without their consent by Danai and their mother, Mi Ni, to Ebrahim, 
Mr. Hosking held that, as the plaintiffs -vere not parties to the sale, 
their own shares of the land in dispute did not .pass to Ebrabim and 
that the plaintiffs as Karen Christians had no ight to appeal to the 
Buddhist law and redeem the third share which Danai could sell. In the 
case of Maung Lu Dok and Maung Pyinv. Ma Po (4), the Judicial 
Commissioner, Upper Burma, held that the right of pre-emption is‘in 
the co-heirs collectively and that there is no law by which a single co-beir 
°can enforce pre-emption unless the consent of the other co-heirs has been 
* obtained. 

The learned Judge in that case intimated a doubt’ as to whether 
in the case of undivided property a sale of it by one co-hei- was not 
invalid “ ab initio,” the seller not having anything to sell except a right 
to obtain a share on partition, the share ex Aypothes? not having been 
ascertained. The Lower Appellate Court has overlooked the fact that 
the Couft of First Instance disallowed the plaintiff's claim to recover 
Nga Myaing’s own share, which was one-fifth. The Article that seems 
to apply is 142 of 2nd Schedule of the Limitation Act, for it seems that 
Nga Myaing was in possession on behal! of the other co-heirs and his 
sale to Nga Tun E, if made without the consent of the co-heirs, would 

dispossess them. Now Nga Tun E, in his written statement, says that 
the land in dispute was first sold by Nga Yan Aung for Rs. 80 to his 
daughter, Mi Lon Ma, but asshe could not: pay, he took it back and 
then in 1897 he sold it jointly with Nga Myaing, his son, to defendant 
for Rs. 100. The suit is therefore within time so far as the interests of 
the plaintiffs are concerned. The Lower Appellate Court has not gone 
into the merits of the case or considered the defendant's plea that the 
plaintiffs and two of the other heirs really did consent tothe sale. The 
decree of the Lower Appellate Court is set aside and the case will be 
remandeéd-for‘a-decision of the appeal on the merits under section 502 
ofthe: Code of Giyil Procedure, ‘The costs of this-appeal-will be costs 
in the case. ° 


Before Sir Herbert Thirkell White, K.C.LE., Chief Fudge, 
and Mr. Fustice Fox. : 


MA KYL KYI awn MAUNG KYA NYOON »v. MA THEIN, MAUNG HLA 
AUNG, MA SHWE HLA anv U SHWE PE. 
Messrs. Lowis and Giles—for 1 Messrs. bred and Maung Kin—for 
Appellants (defendants). | Respondents. 

Buddhist Law—Inheritance—Shares of children of the same parents dividing 
an inheritance after their parent’s ceath. 

Where children of the same parents divide an inheritance after their parent’s 
death, no decisive, definite rule of unequal division can be extracted from the 
Dhammathats either by consensus of all or by definite weight. of authority, In 
‘view of this fact and of sections 60 and 61 of the Digest which lay down a gerieral 
principle that if all the children share equally in the work and responsibilities of the 


(3) (1893) P. J. Le Be 26, (43 (1900). 2 LC. 127. 
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family each is entitled to an equal share of the inheritance, the principle of equal 
division may be pes asun Ghablished rule of law. Beer 2 

+ Ma Saw Ngwe v. Ma Thein Yin, (1902) 1. L. B. R, 198; Ma Po v. Ma Swe Mi, 

(1897) 1 L. C, 4183 Ma E Mya v. Ma Kun, (1892) 2 L. C., 107; Maung Pan v. 

“Ma Hnyi, (1897) 1 L. C., 441; Po Lat v. Mi Po Le, (i883) 1 L. C., 238; Ma Ba 

Wev. Mi Sa U, (1903) 2 L?B. R.,.174;3 followed. 

Thirkell White, C..¢—Tie question for consideration -in this ap- 

is whcther the Court of First Instance has rightly held that, among 

jurmese “Buddhists, three daughters, inheriting the estate of their 

deceased parents are entitled each to an equal share. 

The contention of the appellant is that the case is expressly provided 
for in sections 141 and 142 of the Digest of Buddhist Law, which pur- 
port to regulate the division of inheritance between three sons or three 
daughters. * All the texts in section 141 prescribe an unequal division 
of the estate. The majority lay down the rule that the eldest son or 
daughtér takes two shares, the second, one share and a half, the third, 
one share. tut Dhammasara, Kyetyo, Vintcchaya and Kyannet, 
give different. and inconsistent rules ; Vinicchaya and Kyannet, indeed, 
each in two texts prescribe two entirely inconsistent rules of partition. 
Moreover, it is to be observed that in many of the textsit is explicitly 
stated that the rule applies only to uninarried children. In the present 
case, it is.admitted that all the daughters were married in the life-time 
of their parents. It seems to me difficult to hold that this section of 
the Digest is an authority for one definite and Consistent rule of parti- 
tion in the case of three married daughters. It seems probable that the 
rule contained in the majority of the (exis in this section was intended 
to. apply to division among unmarried children, though in many of the 
texts this is: not explicitly stated. This. may explain the. inconsistent 
tules in Vinicchaya and & yannet, in each of which Dhammathats the 
rule conténded for by the apyellants is explicitly restricted to the case 
of.unmarried children, while the conflicting rule is laid down without 

4 restriction. «:Jt is to-be observed, however, as opposed to: this con- 

sJecture, that section re6of the Attasankhepa Vannana, a late com- 
pilation of very high yuthority, states the rule as in the majority of the 
texts in section 141 of the Digest without limiting it to the case of 
unmarried children. . 

Apart from the consideration whether section 141 of the Digest pro- 
vides a special and ‘c»mparatively simple rule, applicable to the case of 
a division between three sons or three daughters in all conditions, a 
further examination of the Digest and of some of the Dhammathats 
from which it is compiled shews that, as regards the division of an 
inheritance amng children of deceased parents, there is much diver- 
sity of authority. But before proceeding to consider these divergent 
rules, I may refer to the first sections of Chapter- VIII of the Digest 
which seem to lay dowf a general principle, other sections containing 
rules of special application to concrete cases. The general principle 
enunciated in s2ctions 60 and G61 of the Digest, the opening sections 
mentioned above, is that if all the children share equally in the work 
and responsibilities of the family. each is entitled to. an equal share of 
the inheritance, The texts are on the whole consistent and they shew 


“1904 
Ma Kyi Kxr 
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that the rule of Buddhist Law which has been held to give a preference 
to the eldest son or daughter is based, not so much on priority of birth 
as on the assumption that the eldest child takes a more prominent part 
than other children in the acquisition and preservation of the family 
estate, This principle is very clearly enunciated in section 12 of the 
Dhammavilasa* where it is said that if all the children work equally 
for the family benefit, or if there is no work, the inheritance shall be 
equally divided. 

In sections 151 and 152 of the Digest are general rules for the parti- 
tion among several sons and daughters. Unless it is accepted that the 
rules laid down in sections 141 and 142 apply only to the case of un- 
married’children, the case stated in sections 151 and 152 includes the 
case stated in-sections 141 and 142. [tis not specificallv limited to 
the case where thete are more than three sons or daughters. The 
rules in these later sections which purport to regulate the division 
among several sons or daughters are of the most elaborate and conflict- 
ing nature. The eldest son or daughter takes a specific portion ; the 
property is then divided into ten or twenty shares of which the eldest 
takes one, and soon. Whether the division should be into ten or twenty 
shares, and how often the division is to be repeated, are points on 
which the texts are irreconcilable. Manugye X. 13 enunciates general 
rules similar to those in section 15* and section 152 of the Digest and 
is indeterminate inasmuch us it leaves undecided tke question how 
many times the division is to be effected: It seems to me to be 
impossible to extract one uniform and consistent rule, supported by 
preponderant authority, from the texts in section 151 and 152 of the 
Digest, or to reconcile sections 151 and 152 with sections 141 and 142, 
except on the supposition that the latter acpies to’ the case of unmar- 
ried daughters. in any view, it is difficult to believe that ig was in- 
tended to lay down a special rule, to meet the isolated case of three 


sons or three daughters, which should be- entirely different from the 
‘ Sone or ai x 






le applicable to four’or more‘son: ughters. 

“Leaving for the present the examination of the texts, I turn to the 
authority of judicial decisions. The authority followed by the learned 
Judge of the Court of First Instance is that of a Bench of this Court 
in the case of Ma Saw Ngwe v. Ma Thein Yin (1) in which it was 
observed that, in Lower Burma, the custom had undoubtediy grown 
up of an equal division among co-heirs ; and the decision was given 
on the basis of that principle. The case of Ma Po v. Ma Swe Mi (2) 
was cited as a precedent for a similar view in Upper Burma. In that 
case, it was held that the only rule of Buddhist Law shown to be 
operative in respect of the partition of inheritance between two sisters, 
on the same footing, except as regarus age, was that of equality of 
partition. But I do not regard this case as in itself a very strong 
authority on the general principle, Fos the parties were given an 
ppportunity of shewing what was the law or custom on the point in 
issue; evidence of local custom was adduced, and the decision was 











* Sir John Jardine’s Notes on Buddhist Law, VII. 4. 
(1} (1902) 1 L. B. R., 198, 1 @) 2897) L. C., 428, 
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limited in terms to the particular case before the Court. But*ia a 
previous case, that of Ma’E Mya v. Ma Kun (3) the learned Judicial 
Commissioner of Upper Burma, Mr. Burgess, had already remarked 
,,in general terms on the comparatively small regard paid to the techni- 
cal rules of the Dhammathats and the tendency in favour of equality 
in the distribution of inheritance. In a later case in Upper Burma, 
Maung Panv. Ma Hnyi (4) where the division was between two 
sons and two daughters, it was hardly disputed that the shares should 
be eqial. Long before, in the case of Po Lat y. Mi Po Le (5), the 
learned Judicial Commissioner of Lower Burma, Mr. (now Sir John) 
Jardine, had incidentally recorded his gue! impression of the 
coualiy, sought by Buddhist Law. In the Full Bench case of Ma Ba 
‘ev. Mii Sa U (6), of this Court, equality of division was assumed to- 
be the rule But the point does not seem to have been explicitly 
raised.. So far as | have been able to ascertain, these are the only 
cases in which the question has been dealt with, directly or indirectly, 
by the Superior Courts, Although the reported cases go back for 
more than 30 years, no case has been cited in which any rule other 
than that of equality of division among children of the same parents, 
dividing an inheritance after their parents’ death, has been adopted. 


Although the cases on the point are not many or very decisive, there 
can be no doubt that, in the opinion of iearned Judges both in Lower 
and Upper Burma, the rule of equal divisioa has been regarded as 
established or as tending tc attain supremacy. The case seems to be 
one in which clearly no cecisive, definite rule of unequal division can 
be extracted from the Dhammathats either by consensus of all or by 
definite weight of authority. The solution of the question, so far as 
the texts of the law are concerned, seems to be found in those sections 
of the Digest, which 1 have cited, which explained the reason of the 
later rules prescribing inexuality of division, These sections seem to 
me''to edplain the®tendency. observed in the decisions which, but for. 
‘this; might be regarded as contrary to the authority of the Dhamma- 
thats. In my opinion, especially in view of the impossibility of for- 
mulating an intelligible rule to any other effect, these sections are a 
sufficient authority for following the ruling of this Court which has 
been cited by the Court of First Instance and for holding it to be an 
established rule of law in Lower Burma that children of the same 
parents, dividing an inheritance after their parents’ death, take each 
an equal share, 


I would therefore affirm the decision of the Court of First Instance 
and dismiss this appeal with costs. ? 








(3) (1892) 2 L. C., 197. 88; L.C., 
OEarcea | GOR Ce, 
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Civil rst Appeal Before Sir Herbert Thirkell White, K.CLE., Chief Fudge, and 


No. 42 of My. Fustice Fox. 
1904, 
kad MAHOMED BHOY NANSEE 
Derenceraatle KHAIRAZ AND aassant v. BENJAMIN MEYER. 
gee : BHOY NANSEE KHAIRAZ. 
Mr. Giles—for the appellants.(defendants) | Mr. Eddis—for the respondent 
(plaintiff). 


Contract, Breach of Damages, Measure of —Interpretation of Indian Contract 
Act, section 73. és 


Goods which the buyer could not be compelled to accept may be a basis for the 
calculaticn of camages to which the bo is entitled for breach of coritract to 
deliver. ‘The measure of damages is the difference between the contract price and 
the market price-of similar, not necessarily identical, goods. Rice >f the same 
market description as the rice, concerning which the suit for damages for breach 
of contract to deliver was brought, although milled at mil's other than those speci- 
fied in the contract is “similar” in this sense. 


Mayne on Damages, 6th Edition, 183 5 Bowes v. Shand, (1877), L. R., 2 App. Ca. 
455, cited. : 

Fox, ¥—The plaintiff sued for damages for breach by the defend- 
ants of their contract to deliver to him within a specified time a quan- 
tity of a certain description of rice. The breach of contract was 
admitted, and the only matter in dispute was the amount of compen- 
sation to which. the plaintiff was entitled. It was said and is admitted 
that the measure of damages is the difference hetween the cost of the 

uantity of rice at the contract price and its cost at the market rate 
oor the description of rice contracted for at the end of January 1904. 

One clause of the contract provided that the sellers should have the 
option of delivering rice of the milling of one or more of ten specified 
firms of rice-millers, whose mills have been referred to throughout the 
case as “the big mills.’ During the course of the trial the learned 
Judge refused to allow the advocate for. the defendants to cross- 
‘examine as to the rate at which,rice sold as of. the same description, but 
‘Said to be'of as good or. better-quality,:could-have been. obtained from 
“small mills” on the'3oth January, which was the ‘ast working day of 
the month. He held that evidence as to sales of rice produced at small 
mills was irrelevant. In this judgment he gives his reasons for so hold- 
ing at some length. He considered that the contract was for “ big 
mill rice,” that this was a totally distinct commodity from “small mill ° 
tice, that the two were dealt with in different markets, and that the 
relative prices of the two not being in constant relation, the price of 
ane at any given time afforded no criterion as to the price of the 
other. + 

Iam unable to agreé with the learned Judge in these views. 

Admitting that the contract contemptated delivery of ‘‘ Usual Straits 
Quality White Rice” milled by one or more of the “big mills,” and 
admitting that the centract could not have been properly fulfilled except 
by delivery of such rice milled by one or more of such firms, the ques- 
tion before the Court was as to the amount of compensation to which 
the plaintiff was entitled in consequence of the defendants’ breach of 
contract in not delivering such rice, 
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On that question the principles laid down in section 73 of the Con- 
tract Act must be the foundation of decision, amongst them the rule 
that in estimating the loss or damage arising trom a breach of contract 
the means which existed of remedying the inconvenience caused by the 
non-performance of the contract must be taken into account. 

The subject-matter of the contract is a marketable commodity in a 
place where there is a market for such commodity, Illustration (a) to 
the above section indicates that in such a case the buyer is entitled to 
receive the sum, if any, by which the contract. price falls short of the 
price at which the buyer might have obtained rice of dite gua/ity when 
the rice contracted for stould have been delivered. . 5 ‘ 

Mr. Mayne in his Treatise-on the Law of Damages* states the rule in 
the following words :— 

~The measure (of damages) is the difference between the contract price and 
that which goods of a similar description and quality bore at the time when they 
ought to have been delivered.” 

The question then is whether “ Usual Straits Quality White Rice” 
milled by “ small mills” is of a similar description and of like qualit; 
to “ Usual Straits Quality White Rice" milled by “big mills.” It is ad- 
mitted that “ small mills * as well as “big mills” put upon the Rangoon 
rice market, which is the market we have to deal with, a description of 
milled rice which both classes of ‘mills offer and sell as ‘‘ Usual Straits 
Quality Whice Rice.” It may be that heretofore there has been some 
difference between the rice turned out as such White rice by the two 
classes of mills, and that such difference is recognized not only in the 
Rangoon market but also in the Straits Settlements markets, It ap- 
pears from the evidence that the rice turned out by the small mills has 
been considered sonewhat better than that turned ovt by the big mills, 
and that the former’bas, as a rule, commanded a somewhat better price. 
Jt.would appear, however, that differences in qualities exist between 

othe-outiurns of the big: mills.also. ‘ sd 
«. However this may be, the fact remains that both big and small mills 
put a certain description of rice on the market to meet the market des- 
cription embodied in the terms “Usual Straits Quality White Rice.” 
Ifthe lots put on the market are not exactly alike, the terms must 
coyer a descripticn or class of rice milled as to degree or méthod up to 
and abuve some recognized minimum of degree or method or of both. 
Since the product cf both classes of mills so milled is accepted in the 
market under the terms, it appears to me that the product of both 
classes of mills must be taken to be of the same description. Are both 
podecs also of like quality within the meaning of the rule of law? 
n the first place it is to be observed that the rule doés not require 
that the basis of calculation shall be the price of goods of identical 
quality. The w rds of the contract “the grain to be fair average of 
the quality procurable at tke time of milling’’ in themselves contemp- 
late differences in the quality of grain in various lots-being: covered by 
the terms of description. No reference is made in the contract to 
differences in the degree or method of milling, but when a large num. 


* Mayne on Damages, 6th Edition, 183. 
yne 
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ber of firms mill rice to meet a demand for a com prehensive description, 
such as ‘‘ Usual Straits Quality White Rice” is, and there is no further 


Nawsez Kuarraz Stipulation in thé contract as to quality, it appears to me that for the 


% 
* Myer, 


swas to 


purpsses of the rule of law, all rice which would be accepted on the 
market as within those terms must be considered to be of like quality. 

In estimating damages the Court is not precluded from taking into 
consideration any special circumstances connected with transactions in 
any particular lot or lots of the goods in question, and I um far from 
saying that the fact for instance, that any particular lot fetched a higher 
pace ‘on account of its being particularly well turned out, would not 

aye to be. taken into consideration. 

The inconstancy of the relationship in price of the big and small 
mills does not appear to me to affect the question any more than in- 
constancy between price: given for the produce of any two or more big 
mills woild affect it. The variations in prices may add to the difficul- 
ties of coming to a decision but those difficulties may rise in any case 

I cannot find any evidence on the record showing that “ big mill” 
rice and “small mill” rice are dealt with in different markets. 

In my opinion the learned Judge erred in excluding cross-examina- 
tion and evidence as to the transactions in ‘“ Usual Straits Quality White 
Rice” produced by small mills. 

For these reasons I would remit the case to the Original Side of the 
Court under section 569 of the Code of Civil Procedure for the purpose 
of allowing the defendants to cross-examine the plaintiff's witnesses, 
and to call evidence as to the price of any rice offered, sold, or-asked 
for under such description at or about the time when the rice should 
have been delivered under the contract. ‘ 

On receipt of the additional evidence, if any, the eppea! should be 
again fixed for hearing: 

_.Thirkell White,C. $—The contract out of which this suit arises 
liver ricé-.of..a spécified.quality..milled-at cettain specified 
For: the-sake of, convenience 








of:at oné-or-some of those-mills. 





smills-o 0 
they are called the big mills. In my opinion, the condition as to the 


specified mills at which the rice was to be milled must be faken as 
part of the description of the rice deliverable under the contract. If 
the sellers had tendered rice milled at other mills, the case af Bowes v. 
Shand, (1) on which the learred Counsel for the respondent mainly 
relied, is an authority for the position that this would not have been a 
good tender. Assuming this to be the law, the learned Counsel 
argued that something which the buyer could not be compelled to 
accept, if tendered, could not be a basis for the calculation of damages 
to which the buyer is entitled. If there were no authority on the sub- 
ject, if we had to decide on first principles, there might be force in 
this contention. But we are not left without guidance in this matter; 
and it can be shown that the general proposition which I think I have 
correctly reproduced is not sound inlaw. The instance given in illus- 
tration (g) to section 73 of the Contract Act is precisely apposite. In 
the case therein imagined, the contract was to let a Bis for a year, 


(1) (1877) L. R, 2 App, Ca. 455. 
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On the principle assumed above, the person who contracted to let the 
ship could not tender a similar ship and claim to have fulfilled his 
contract. But when.there was a breach on his part, the measure of 
dam was the difference between tke contract price and the price 
for which a similar ship could be hired. In the same way, when the 
contract in the present case was broken, the measure of damages is 
the difference between the.contract price and the market price of simi- 
lar, not necessarily ot identical, rice at the time when the contract was 
broken. The illustration which I have cited seems to me to be suffi- 
cient authority for this view. I agree, therefore, that the market 
price of rice milled at small mills and otherwise of the- same descrip- 
tion and quality, may rightly be taken into consideration in assessing 
damages, for breach of a big mills contract. The fact that rice of 
similar quality and description milled at small mills.is, if it be the 
case, if anything superior to rice milled at big mills is an additional 
reason why the buyer should not object to taking into consideration 
the price of small'mills rice, 

For these reasons, I concur in the proposed order remanding the 
case for further evidence. 


’ Before Mr.. Fustice Birks. 


MAUNG PE, MA DUN, MA BAING, IfAUNG MYAING 
AND YA GYAW ». MA TAIK. 
Mr. Palit—for appellants defendants.) | Mr. Villa—for respondent (plaintiff). 

Mortgage—suit for redemption—Buddhist Law—joinder of parties—Transfer 
of Property Act, s. 85—Code of Civil Procedure, s. 437, 

Under Buddhist Law, a widow is entitled to an absolute disposing interest inher 
own share of the family property and toa life interest in the remainder. An only 
surviving daughter cannot, without joining the widow as a party, bring a suit on her 
,own account for the redemption of property mortgaged by her deceased: father. 

‘The daughteis bound by an.act.of the. widow. extending the mortgage for a 
term of years, i 

Ma On'y, Ko Shwe 0, (1886) S. J. L. B.378; Ma Thin v.Ma Wa Yon, (1904) 
2. L. B. R, 255; Ram Baksh Singh v. Mohunt Ram Lall Doss, (1874) 21 W. R. 
428; Prannath Roy Chowdty v. Rookea Begum, (1859) 7 Moore’s I. A., 323, 
Hall v. Heward, (1886) 32 Ch. D. 4305 cited. 

The plaintiff-respondent in this case sued to redeem 7°95 acres of 
paddy-land mortgaged by her adoptive father Maung Cho and his first 
wife Ma Nyo, for various sums amounting in all to Rs. 250 in the year 
1880 to Maung Ku, the grandfather of the first, second and third 
defendants. aS : 

The plaint sets out that Maung Cho died in 1883 and before his 
death married his third wife, Ma O Za, who is admittedly still alive 
though her whereabouts is not known. Maung Cho left no other heirs 
except Ma Taik and his widow Ma O Za. The plaint also alleges 
that the fourth and fifth defeadants were in possession of the property 
in suit ard the plaintiff claims to redeem them for Rs, 250. The 
first, second and third defendants admitted the totals of the origins 
mortgage but alleged that Ma O Za had raised a further sum of Rs, 
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1904+ 300 on the same security and that there was the condition that the 
Maune Pe land should not ke redeemed for 30 years from the year 1878. They 
v, also denied that’ Ma Taik wasa seiktima anges and pleaded that 
Ma Taix. the suit was premature, as four years had still to run before the 30 
= qa had expired. It is not disputed that portions of the land in 
lispute have been re-mortgaged by first, second and third defendants 

to fourth and fifth defendants. 

The Court of First Instance dismissed the suit on the ground that, 
though Ma Taik had proved she was an adopted caughter, she should 
not have sued alone till a partition of the estate had been effected br- 
‘tween her and Ma O Za. The Court also found that the subsequent 
mortgages alleged by the defendants were proved. 

On first appeal plaintiff succeeded in obtaining a decree for 
redemption on payment uf Rs. 550. 

There are eight grounds of second appeal as follows :— 

(1) That the decision is against the weight of evidence. 
(2) That the suit should not have been maintained without 
the addition of Ma O Za asa party. 
(3) That a written adoptior having been pleaded, no oral 
evidence of it should have been admitted. 
(4) That the adcption was not proved. 
(5) That the Lower,Appellate Court erred in holding that. Ma 
O Zahad no right to mortgage the.land for go years without 
the consent of the plaintiff-respondent. 
(6) That the 30 years not having expired the suit should have 
been held to be premature. 
(7) That the plaintiff was estopped by her conduct from disput- 
ing the said mortgage. 
(8) That the appellants being dond fide transferees for con- 
sideration, the “plaintiff was-not -cntitled -to redeem, hefore 
_ ~ the expiry of the stipulated” period, ~ of : a 
’ The tespondent has filed cross-objections on the ground that there 
was no evidence of the necessity for a further loan of Rs. 306 to Ma 
O Za, and that this alienation would only affect her share. 

Now I think it is clear that on the death of Maung Cho his estate 
vested in his widow who had an absolute disposing right as far as her 
own interest was concerned and a life interest in the remainder — vide 
the judgment of the Special Court in Ma On v. Ko Shwe O.(1). Itis 
not alleged that Ma O Za has sold any of the property and she had the 
right to mortgage it without reference to the wishes of her deceased 
husband’s adopted daughter. No doubt on the authority of the ruling 
in Ma Thiny. Ma Wa You (2), Ma Teik could, as adopted daugh- 
ter, have claimed one-fcurth of the estate on the re-marriage of her 
adoptive father with Ma O Za and she would then have had an 
undisputed right to that one-fourth share. It is not alleged that there 
has been any division of the estate and it would seem that Ma O Za, 
as the surviving widow, has an absolute right as to three-fourths and 
alife interest as to the one-fourth share. As long as she did not effect 


(1) (1886), S. J. L. B, 378. | (2) (2904), 2 L. B. R. 255. 








LOWER BURMA RULINGS. 17. 





an out right sale she would also have the right to mortgage the pro- 


erty. : 
z Me Palit for the appellant relies on Ram Baksh Singh v. Mohunt 
, Ram Lall Doss (3). This case was decided in April 1874 before the 
Transfer of Property Act of 1882 came into force. It was there held 
“That a suit for the redemption of mortgaged property cannot go on 
toadue determination till ail the mortgagors are made parties.” In 
that case the Privy Council Ruling in Prannath Roy Chowdry v. 
Rookéa Begum (4) was cited where the Privy Council held that the 
tender must be made “ with the consent and on behalf of all the mort- 


agors.” . 
. fir. Villa relies on the case of Hall v. Heward (5) where it was 
held that if there isa person interested as heir who cannot be ascertain- 
ed the Court.does not refuse a decree for redemption. This case is 
not’applicable for the owner’s heir-at-law in that Case was not known 
atall. It is true that the Transfer of Property Act had not been 
extended to Lower Burma generally except the Town of Rangoon 
when this case was decided but section 85 merely contains a general 
principle of law which existed before it came into force. ‘This section 
proven “that subject to the provisions of the Code of Civil 

rocedure, section 437, all pefsons having an interest in the property 
comprised in a mortgage must be joined as parties under this Chapter 
in a suit relating to such mortgage: provided that the plaintiff has 
notice of such interest.” Section 437 of the Code of Civil Procedure 
reads as follows :— 

“Tn all suits concerning properties vested ia a trustee, executor, or 
administrator, when the contention is between the persons beneficially 
interested in such property and a third person, the trustee, executor, 
or administrator shal! represent the parties so interested and it shall 
not ordinarily be necessary to make them parties to the suit. But the 
Court.may, if.it thinks fit, order them. or any of them to be made such 
parties.” SAPs: i = Sad 
» From this it is clear that though Ma O Zaas surviving widow might 
have brought the suit for redemption on account of the plaintiff as hold- 
ing her one-fouth share in trust for her, she could maintain a suit for 
redemption without joining her unless the Court saw fit to make her a 
party. In the present case the person beneficially interested to the 
extent of only the one-fourth share is suing on her own account with- 
out the consent of her trustee and in thy own opinion such a suit was 
not maintainable. The appellants must succeed on the second and 
fifth grounds stated in- the Memorandum of Appeal and this renders 
it unnecessary to into the other grounds. The plaintiff wovld 
apparentl ba wound by any ement made by the widow that the 
land should not be redeemed for 30 years; but lam unable to agree 
with the remarks of the Court of First Instance that there is any risk 
of the suit brought by Ma G Za being barred, for the right to redeem 
will remain for 60 from the date when the right to redeem ac- 
crnes, undcr Article 148 of the 2nd Schedule of the Limitation Act of 
1877. The decree of the Lcwer Appellate Court is revérsed and 
the suit will be dismissed with costs throughout. 


874), 21 W. R. 428. 4) (1859), 7 Moore's I. - 
(3) (1874), 21 R. fy ‘stteh 30 OF 5n).2 foore’s I. Aw 323 
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Bifore Mr. Fustice Birks. 
NGWE GYI anv MYA SAN v. SHWE BO, PO ZEYA axp MA ON 
: : NGWE. 


Mr. Palit—for the appa | Messrs. Das end Christopher—for the 
(defendants.) respondents (plaintiffs). 


Res judicata—Civil Procedure Code, s. 13—sale by benamidar. 


In a suit for the recovery of a piece of land, plaintiff’s case was that it had been 
mortgaged by his sister Ma Lon, whom he had left in charge of it, to one Mi Wi, 
(represented by the spreads in the present case) about twenty years before, 

s by Ma Lon against Mi Wi for the recovery of the land had been 
dismissed, Mi Wi pleading that the transaction was a sale and not a mortgage. 
It appeared that Ma Lon, who had no nal interest in the land, had brought 
these suits as a benamidar on behalf of plaintiff. 

Held,—that plaintiff was bound by the decrees in the former suits, and could: not 
recover on his secret title in the present case, which was barred by ves judicata, 

Khub Chand v. Narain Singh, (1881) 1. |. R. 3 All, 812; Nand Kishore Lal v. 
Ahmad Ata, (1895), I. L. R. 18 All., 69; Shangara v. Krishnan, (1891), 1.L.R., 
15 Mad., 267; Ravji v, Mahadev, (1897), I. L. R., 22 Bom, 6723 Maung Sav. Ma 
Ryok, (1899), P. J. L. B., 512; cited. 


The plaintiff-respondents, the legal representatives of U San Dwe, 





. deceased, sucd defendant-appcllants, the legal representatives of Mi 


Wi, deceased, to recover possession of 10°96 acres of paddy land valu- 
ed at Rs, 100. The plaint sets out that the land in‘dispute was lelt 
by U San Dwe's parents, who had six children, four of whom did not 
want their shares, twenty-five years ago ; and that U San Dwe had acquir- 
ed his sister Ma Lon’s share for Rs. 50. He worked the land for one 
year and then moved to Kaman village, leaving Ma Lon in charge of 
the property, which he did not ask for till SE Aa ago, when she 
told him that it had been mortgaged to Mi Wi. The plaint concludes 
with a prayer that the land may be made over by Ma Lon and Mi Wi. 


_-Ma Lon admitted the facts set'out in.the plaint,and.said that her hus- 


band, had mortgaged the land to. Mi Wi for Rs. .100..: Mi Wi pleaded 
‘an outright sale for Rs. 120 by Ma Lon and her husband twenty years 
ago. She says the land is now worth Rs. 300; that Ma Lon and her 


“husband filed 2 suit‘to redeem the land, which was dismissed, and that 


the brother and sister were acting in collusion. 


Five issues were framed by the Court of First Instance as follows :— 

(1) Is the case barred by ves judicata under section 13 of the 
Criminal Procedure Code? " 

(2) Did the plaint land belong to plaintiff (U San Dwe) or first 
defendant (Ma Lon) before its alleged mortgage to second 
defendant (Mi Wi) ? 

(3) Did plaintiff entrust the plaint land tu first defendant as a 
temporary measure? 7 

(4) Did first defendant mortgaye or sell the plaint land to 
second defendant ? 


(5) What was the value of the land twenty-five years ago? 
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The Court of First Instance held that as U San Dwe was not a party 
to the previous suits the.present claim was not barred; tat U San 
Dwe was the original owner and had entrusted the land to his sister 

, Ma Lon ; that he had asked ner to redeem the land for him and that 

* in consequence she had twice sued Mi Wiin the Thigwin Township 
Court. The learned Judge considered that the fact that U San Dwe 
did not claim the land for tweaty years told against him, but was due to 
his ignorance of law. He also found that the land had been entrust- 
ed to +the first defendant Ma Lon and that it was immaterial whether 
she sold or mortgaged the land to second defendant Mi Wias she 
had ko title to convey. 7 

The chief point that was arguéd before the lower Appellate Court 
was that the suit was barred by limitation under “Article 142 of the 
Second Schedule of the Act. The lower Appellate Court held that 
Mi Wis possession became adverse on 15th December 1899, when Ma 
Lon’s claim was finally dismissed. The decree was modified by 
directing redemption of the land on payment of Rs. 100. In this 
Court the main grounds of second appeal are that Ma Lon was 
benamidar, and she instituted these suits in the Thigwin Township 
Court at the instance of U San Dwe, who was the person with the 
beneficial interest and that therefore the present claim is barred under 
section 13-of the Code of Civil Procedure, and also that the Court of 
First Instance having found that piaintiff had slept over his rights for 
twenty years and taken no action, he is estopped now from bringing 
this claim. < 

Mr. Palit, for the appellants, relies on the following cases :— 

Khub Chand v. Narain Singh (1)—In this case Straight, C.$. 
and Tyrrell, F., held “ That where G sold an estate nomi- 
“nally to the minor son of K but in reality to K, and K 
“had brought a suit in his son’s name against N for re- 
“ demption, the decision was binding in a subsequent suit 
“brought by N agaiust K himself on the ground that‘K, 
i though not a party in name in the former suit, was so in 
" fact.’ 

In Nand Kishore Laly. Ahmad Ata (2) Blair and Burkitt, 
FF. held that there a suit is instituted by a benamidar in 
his own name, it must he held to be instituted with the 
consent of the beneficiary against whom an adverse decision 
will have the effect of ves judicata, 

In Shangara v. Krishnan (3), Parizes and Wilkinson, F.. 
held “ That where the plaintiff's case was that land had 
“been purchased benami in the. name of his brother, who 
“had sued to obtain possession and failed, the plaintiff 
“was bound by tha: decree and could not recover on his 

F “secret title.” i 

This case was followed in Ravji Mahadev (4), where the ruling 

.. in Nand Kishore Lal’s case was approved. 


't) (1881) I, L. R. 3 All, 8r2 (3) (1891) I. L. R. 15 Mad., 267. 
3 Gos) 1. L. R. 18 All, 69. | 4) &33) I. L. R. 22 Bom, om 
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1904. It is clear from the- judgment, Ex. C, of the Thigwin Township 
Nowa" Gs Court, that an issue was raised as to whether the land was mortgaged 


z for Rs. 100 in 1882 with a stipulation that it could be redeemed at any 
Suwe Bo. time and the judgment states that the defendant Mi Wi pleaded a 

— sale, The Court found that the plaintiff Ma Lon had failed to prove 
the mortgage and dismissed the suit. It has been found by the Court 
of First Instance that this suit was brought at the instance of the pre- 
sent plaintift and that Ma Lon had parted with her own interest in the 
land, It is clear therefore that Ma Lon was acting for the person 
who had a beneficial interest and the rulings cifed will apply. 

Apart from these rulings I think the.principles laid down in Maung 
Sa y. Ma Kyok (5) will also apply for the plaintiff permitted his sister 
to deal with the property as her own and allowed the defendant to 
contest the suit on the understanding that Ma Lon was the real owner. 
The fact that he has stood by for twenty Pha is conclusive prcot that 
Mi Wi had no notice of his secret title. appeal is allowed and the 
plaintiffs’ suit will be dismissed with costs throughout. 


Criminal Revision Before Sir Herbert Thirkell White, K.C. 1. E., Chief Fudge. 


Moon” PAN NYUN, HMIN GE, THA HLA axp SHWE NGO ». MAUNG NYO. 
February Messrs. Penneil and Maung Thin—for | Mr. Agabeg—for respondent. 
338; £905. applicants. 


Criminal Procedure Code, s. 522—order restoring possession of immoveable pro 
perty—certain conditions of validity, 

Although there is no explicit provision of law to require that a Magistrate who 
passes an order under ne 522 Code of Criminal Procedure should give the 
party against whoun it is proposed to make the order an. opportunity of shewing 
cause against it, he should do so as a matter of the due exercise of judicial discre- 
tion. Betore an order can be passed under section 522 there must be conviction of 

” an.offence of which the use of ail force is-a miaterial ingredient. - 

Mohuitt Luchmi Dass v.:Paltat Lalt, (1875)-23 W. R. 54, followed. 


The applicants were convicted of criminal trespass and on the 14th 
July, 1904, sentenced to pay fines. On the 3oth July, 1904, the com- 
plainant, Maung Nyo, applied to be put in possession of the land in 
respect of which the trespass was committed. Without calling on the 
accused to shew cause, the Magistrate ordered the possession of the 
land to be restored tothe complainant. He purported to be acting 
under section 522 of the Code of Criminal Procedure. 

It is not necessary for me to decide whether an order under section 
522 must be passed at the time of, or as an immediate sequence to, 
the conviction. For I am saticfied thet the order must be set aside on 
other grounds. 

Although there is no explicit provision of law to require it, I have 
no doubt that a Magistrate who passer an order undef section 522 
should, as a matter of the due exercise of judicial discretion, ordinarily 


(5) (1899) P. J. L. B. 512. 
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give the party against whom it is proposed to make the order an 
opportunity of shewing’cause against it. This is especiaily necessary 
when the application for the order is made, rightly or wrongly, at some 
time after thefconviction. A similar view has been taken in this Court 
and in other High Courts in respect of an order under section 437 of 
the Code of Criminal Procedure. In this case, I should be prepared 
to set aside the order on this ground alone. 

But there are other grounds also. Before an order can be passed 
under section 522 of the Code of Criminal Procedure it is essential that 
a person should be convicted of an offence attended by criminal force. 
I can attach no other meaning to this provision than that attached to 
the similar provision in the Code of 1872 by the High Court at Calcutta 
in Mohunt Technet Dass v. Pallat Lail (1). The conviction must be 
of an offence of which the use of criminal fore was a material ingre- 
dient, In the present case, there was no finding or allegation that 
criminal force had been used in the commission of criminal trespass, 
An order under section 522 could not therefore legally be passed. 

These reasons are sufficient basis for the order in this case and I 
need not pursue the matter further. The only doubt that I have is 
whether I should pass any order, sceing that such delay was allowed 
to occur in presenting this application for revision. But though I am 
reluctant to interfere where there has been such undue delay, I think 
that the illegelity of the order in this case is so obvious that } cannot 
abstain from correcting i*. 

The order of the Magistrate, dated goth July, 1904, passed in Criminal 
Miscellaneous Case No. 66 of 1904, is set aside, and it is ordered that 
so far as that order is concerned the parties be restored to the position 
which they occupied immediately before it was passed. 


Before Sir Herbert Thirkell White, KCL. Chief Fudge. 
4 .= > TET PYA @ KING-EMPEROR. : 
Messrs. Pennell and Maung Thin—for applicant. 


Gambling Act, section :7—Appeal lies from order requiring security passed 
with reference to. 

‘An order requiring security from a person concerning whom information has 
‘been received and proceedings taken under section 17 of the Gambling Act is 
passed under section 118 Code of Criminal Procedure and an appeal therefore lies 
against the order in the manner provided by section 406 of the Code of Crimiral 


Procedure, 

een-Empress v. Nga Myaing, Criminal Revision No. 1028 of 1! ‘unreport- 

way tiie impress ket es 1 U.B. R., (1897-1901) p. 227), ‘iinet 
The applicant for revision, Tet Pya, was ordered by the Subdivi- 
sional Magistrate to furnish security for his good behaviour for one 
ar. The Magistrate found that the accused permanently “earned 
is livelihood entirely by gambling with cards which is unlawful.” 
It is not therefore aisputed that the order was passed with reference 
to ‘section 77 of the Burma Gambling Act. The only question for 
decision at vresent is whether <n appeal lies against the Magistrate’s 
order, If an appeal lies against the order, as no appeal was brought 


(B (1875) 23 W. Ru 54. 
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this application for revisidn cannot be entertained (section 439 sub- 
section (5) of the Code of Criniinal Procedure). 

It has already been decided by the learned Judicial Commissioner 
of Lower Burma (Mr. Birks) in the case of Queen-Empress v. Nga 
Myaing (1), apparently unreported, that in a case of this kind an 
appeal lies under section 406 of the Code of Criminal Procedure. 
That case was not argued-; and | have willingly heard the arguments 
of the learned Counsel for the applicant in support of the contrary 


Section 17 of the Gambling Act does not, in explicit words, 


“empower a Macstrate to demand security from any one. It empowers 


a competent Magistrate, who receives information that any person in 
his jurisdiction earns his livelihood, wholly or in part, by unlawful 
gaming, to deal with that person as nearly as may be as if the infor- 
mation were of the description mentioned in section 110 of the Code 
of Criminal Procedure. Jt is not denied that the intention is that if 
the information is found to be true, the accused should be required 
to give security for his good behaviour. What is it then that the 
Magistrate is empowered to do? If he receives information of the, 
description mentioned in section 1.0, he may, in the manner provided 
in subsequent sections, require the accused to shew cause why he 
should not be ordered to execute a bond for his good behaviour for a 

eriod not exceeding three years. If he receives infor.nation of the 

ind mentioned in section 17 of the Gambliag Act, he may deal with 
the accused as nearly as possible in the same manner. That is to 
say he must record an order under section 112; indeed, in this appli- 
cation it is explicitly objected to the procedure of the Magistrate that 
he failed to dc this; and even the section is cited. must then 
proceed as required by section 117 and must inguire into the truth of 
the informatioa. Next comes section 118 which says that if, on such 


. enquiry, itis proved. to be necessary, the Magistrate, shall crder the 


accused to execute a bond for his good-behayiour.- It seems to. me 
perfectly clear that, if the Magistrate is authorized to deal with the 
accused as if he had received information under section 110, he is 
authorized to make an order in respect of him under section 118, 
That is the intention of the law and, in my opinion, it is made clear 
by section 17 of the Gambling Act. One of the ways of deating with 
a person in respect of whom information is received of the description 
mentioned in section 110 is, after the otservance of the prescribed 
formalities, to make an order in respect of him under section 118 of 
the Code of Criminal Procedure. No other provision of law under 
which the order requiring security could be passed has been pointed 


, out; nor have I been able to find any such provision. In my opinion 


the order is, and must be, passed actually under section 118 and not 
merely on the analogy of that section. That being so, there can be 
no doubt that there is an appeal agains the order. and that it lies to 
the District Magistrate as provided by section 406 of the Code. 





(1) Criminal Revisicn No. 1028 of 1899. 
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For these reasons, I have no hesitation in following the ruling of 
the learned Judicial Commissioner and holding that in this case an 
appeal lay and that therefore revision on the application of the 
accused is inadmissible. 2 a 

The application fér revision on behalf of Tet Pya is therefore 
* dismissed, 


Before Mr. Fustice Birks. 
THA E 2. LON MA GALE. a 
Messrs. Pennell and Maung Thin—for appellant (plaintiff). 
Mr, Loo Nee—for respondent (defendant). 

Easements—Riparian proprietors—use of water. 

Riparian owners are entitled to use and consume the water of the stream for 
drinking and household purposes, for watering their cattle, irrigating their land 
and for purposes of manufacture, subject to the conditions (i) that the use is reason, 
able, (ii) that it is required for their purposes as owners cf the land and (iii) that it 
does not destroy or render useless or materially diminish or affect the application 
of the water by riparian {owners below the stream in the exercise either of their 
natural right or their right of easement if any, 

Perumal v. Ramasami Chetty, (18879 LLL.R., 11 Mad., 16, followed. 

Debi Pershad Singh v. Foynath Singh, (1897) 1.L.R. 24, Cal., 865, distinguished. 

The plaintiff-appellant, Maung Tha B, sued Ma Lén Ma Cale to 
recover possession of a water-channel, measuring ‘04 acres. The plaint 
sets out that the plaintiff purchased holding No. 11, in which this 
channel is, in 1261, and that the channel runs through his. holding; 
that in 1265 the defendant dug out the channel and that in conse- 
quence he brought a c:iminal proceeding, which was dismissed on the 
ground that it was a civil dispute and that he must take action in the 

vivil Court, The plaintiff. admits the defendant’s right to the water 
which flows through this channel, but he denies the defendant's right 
to deepen the channel. The plaint winds up with a prayer for posses- 
sion of this land in order that defendant may not be able to dig and 
take the water. 

The defendant denied that the channel belonged to the plaintiff, 
aad alleged that the defendant had enjoyed this easement for the last 
thirty years. The Court of First Instance fixed two issues as follows:— 

(1) Whether the part on which the present disputed drain is 
belonged to the plaintiff or the defendant 

(2) For how many years has defendant made use of the water 
from the said drain? : 

The Court of First Instance gave the plaintiff a decree for possession 
of the area sued for, coupled -vith certain directions that the plaintiff 
was not to dam up the drain, aud must also allow the defendant to 
take thesurplus water. 

Defendant appealed and the “ower Appellate Court dismissed the 
suit, holding that the plaint disclosed no cause of action. 
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The plaint is not very artistically worded, but I think it does disclose 
that the plaintiff objected to the defendant’s entering on his land in 
order toclear the drain asa matter of right, and it is clear that the 
defendant asserted that he had a right to enter on plaintiff's land to 
clear this drain as he asserted that the subsoil of the drain was common 
Property, % 

The Lower Appellate Court is in error in thinking that the defend- 
ant admitted that the possession of the stream was with the plaintiff; 
paragraph 2 of her written statement clearly denies this and in her 


. evidence she says “that when she purchased her land from Myat Tha 


Dun, 30 years ago, the drain fell within her paddy land.” The Court was 
probably referring to the statement of Ko Shwe Lén, one of the defend- 
ant’s witnesses, who says that the drain falls within the plaintiff’s 
holding, who pays revenue. It .would seem from the evidence of this 
witness that there was a previous lawsuit between plaintiff's predecessor 
in interest, Ma Dun Aung and defendant’s husband, by which Ma Dun 
Aung was required to keep this channel open. It is clear, I-think, 
that the defendant has a right to take the water that flows naturally 
through this channel, which is a natural one, and to prevent the 
plaintiff from damming it up; but this is avery different thing from 
claiming a right to enter on’ plaintiff's land to deepen the channel at 
his own pleasure. The rights of riparian owners were discussed ‘in 
Perumal v. Ramasami Chetty (1), where it was beld “ that riparian 
owners are entitled to use and consume the: water of the stream for 
drinking and household purposes, for watering their cattle, irrigating 
their land, and for purposes of manufacture subject to the conditions, 
(first) that the use is reasonable, (second) that it is required for their 
purposes as owners of the land, and (third) that it does not destroy or 
render useless or materially diminish or affect ‘ne application of the 
water by riparian owners below the stream in the exercise either of 
their natural rights or-'their. right of easement, if-any.” It is not 
alleged that the plaintiff has dammed up the natural stream,-or used 
more of the water than he was entitled to; in that case the defendant 
would have had a remedy as was pointed out by their Lordships of the 
Privy Council in Debi Pershad Singh v. Foynath Singh (2). In that 
case the plaintiffs who were riparian owners higher up the stream 
claimed a right to build a dam which diverted all the water from the 
riparian owners below. Their suit was dismissed as their claim was 
put much too high; and they failed to show what was a reasonable 
amount of water to take. As far as I can see the decree of the Court 
of First Instance sufficiently protects the rights of the defendant and 
I am unable to agree with the Lower Appellate Court’ that the plaint 
does not disclose a cause of action, 

The appealis allowed and the decree of the Court of First Instance 
will be restored with costs throughout 





(3). (1887) LLR. 11, Mad. 16. 
(2). (1897) LR. 24, Ca. 865. ° 
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. a aS 
Before Sir Herbert Thirkell White, K.C.1E£., Chief fudge, — Civil aged Aap 


and Mr. Fustice Fox. ag: 

W. R. VANOOGOPAUL sy HIS GUARDIAN AND NEXT FRIEND February 13th 
P. A-MURUGASA MUDALIAR v. R. KRISTNASAWMY MUDALIAR 1505+ 
alias MAUNG MAUNG, apminisTRATOR To THE ESTATE or W. V. RANGA- —ae 


SAWMY MUDALIAR (pzceasep). 4 

ir. Fagan—for appellant (plaintiff) | Messrs, Eddis, Cunnell and Lentaigne—for 

oe peed | respondent (defendant). cn 
Marviage—presumption of validity—Hindu-Law. 

Bd Presanptic yihaeesiaeg i ge 3 arising from aia El Leper and repute 
can onl rebut lear satisfacte evi ce, especially where many years 
peilig: Aad kenge frorrppe pecan rmpe tinge bg ain pala 

The presumption applied to the union of a Hindu male with u female known by 
a Burmese name. 

In re Stephard, George v. Thyer, (x 1. Ch, 456 ; Sastry Velaider Arono, 
an. Sottisonlty Vinsatae (GON IS Roe Ape aoe Pree Pas (3849) 2 
L. C. 331, Morris v. Davies, (1837) 5 Cl. and F. 163; cited, 

Thirkell White, C. $—This is a case of very considerable interest 
and importance. The suit was for the administration of the estate of 
W. V. Ramasawmy Mudaliar. The plaintiff is Ramasawmy Mudaliar’s 
nephew. The defendant is the son of Ramasawmy Mudaliar by a 
woman named Ma Gun, who was the daughter of one Narainsawmy 
Naidoo by Ma Thu Za. The contention of the plaintiff is that Narain- 
sawmy Naidoo was a Hindu and that Ma Thu Za was a Burmese 
Buddhist ; that no valid marriage could be contracted between them 
and that their children, including Ma Gun, were therefore illegitimate 
and could not be Hindus or members of any Hindu caste, their status 
following that of their mother ; that, therefore, no valid marriage could 
have been contracted between the deceased Ramasawmy Mudaliar, an 
orthodox Hindu, and Ma Gun ; and that consequently the respondent, 
the son of the union between Ramasawmy Mudaliar and Ma Gun, is. 
illegitimate and not entitled to inherit his father's estate. The case 
turns upon the question whether Narainsawmy Naidoo and Ma Thu Za 
were lawfully marrizd. ~~~ : 

Narainsawmy Naidoo died in 1857 and Ma Thu Za about 1875. They 
had several children, and it is not disputed that they lived together as 
man and wife for some years, up to Narainsawmy’s death. The evidence 
produced shows that Ma Thu Za, who lived with Narainsawmy Naidoo 
as his wife, was regarded asa Hindu and their children were brought 
up as Hindus, and married to Hindus according to Hindu rites. There 
is no evidence of any value to shew that Ma Thu Za was anything but 
aHindu. Such evidence as there is to the effect that she was a Burmese 
Buddhist who became a Hindu is clearly hearsay. There is no evidence 
whatever of her race and parentage by witnesses who speak from their 
own knowledge. Even if the statement made in a former suit by a 
member of the respondent’s family, that Ma Thu Za was a Burmese 
Buddhist, is admiswble in evidence, a point of some doubt, it does not 
carry the case tek further, as the witness cannot have been speaking 
from his own personal knowledge. 
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The learned Judge ot the Court of First Instance refers to the strong 
presumption of the validity of a marriage arising from cohabitation and 
xecoenin for a number of ee The latest case that has been 
cited on the subject is /n re Shephard, George v. Thyer (1), a very 
strong case in favour of the presumption. Reference has also been. 
made to the judgment of the Lords of the Privy Council.in Sastry 
Velaider Aronogary v. Sembscutty Vaigalie (2) a case on which 
reliance may well be placed as the parties were of Tamil race as pre- 


sumably in the present case. The following passage from that judgment 
may be cited :— 


- Inthe case of Piers v. Piers (3) it was laid down by the House of Lords that 
the presumption of marriage arising from cohabitation with habit and repute can 
Only be rebutted by the clearest and most-satisfactory evidence. The Lord Chan- 
cellor said :—“ I have not found that the rule of law is any where laid down more 
to my satisfaction. than it is by Lord Lyndhurst inthe cassof Morris v Davies 
(4) as determined in this House. It is not precisely the same presumption as exists 
in the present case; but the principle is strictly applicable to the presumpticn 
which we are considering. He says :— 

‘The presumption of law is not lightly tobe repelled, Itis not to be broken 
in upon or shaken by a mere balance of probability. ‘I'he evidence for the pur- 
pose of repelling it must be strong, distinct, satisfactory, conclusive.” 

No case has been cited to shew that the principle laid down in these 
judgments is inapplicable to alleged marriages between people who are 
or profess to be Hindus. The application of the principle is specially 
appropriate when the question concerns the validity of a union dissol- 
ved by death rearly 50 years ago. It seems to methat it would be 
contrary to all rules of justice and equity to declare such a union to 
be invalid, at this late stage, except on the most conclusive evidence, 
It cannot seriously be contended that there is evidence of any value 
to show that the union of Narainsawmy Naidoo and Ma Thu Za was 
not what it professed to be, a valid marciage between Hindus. In my 
opinion, therefore, the validity of the marriage should be presumed and 

the plaintiff appellant's suit must fail. ; 





this view, it isnot necessary to enter upon 4 discussion of the 


* various interesting ~ points ‘which would “arise, if thefact that Ma Thu 


Za was by birth a Burmese Buddhist had been conclusively establish- 
ed. 


I would dismiss this appeal with costs and order P. A, Murugasa 
Mudaliar, the guardian of the appellant, to pay the Court Fee payable 
on the memorandum of appeal and the respondent's costts. 

Fox, #.—I concur. 





(x) (1904) 1 Ch. 456 (3) (1849) 2 H, L. C, 331, 
- (ot) L. R. 6 App. 364. | (4) {isi} 5 Cl & F, 163. 
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Before Mr. Fustice Birks. 
WA THA anp MIN YE vr, PE HLAW. 


Mr. Bagram—for appellants (p!aintiffs). | Mr. Higinbotham--for respondent 
(defendant). 


_ Beit se recover possessih of immrvcable property —Limitation—Specific Relief 
ict, $. 9. : 


By section 9 of the Specific Relief Act, 1877, a person dispossessed withou t 
his consent of immoveable property, otherwise than in due course of law, may in- 
stitute a suit for its recevery within six months from the date of dispossession.. 
‘The limitation of six months does not, however, apply to the case where a person, even 
alt hough he cannot show a perfect title to the property, is dispossessed by a mere 
‘trespasser who can show no ttle at all... If plai tif can show that, at the date of his 
dispossession by defendant, he had a better title than defendant, he is entitled to a 

inal decree provided he has instituted bis suit within a peed of twelve years as 
rae by Article 142 of the Second Schedule of the Indian Limitation Act, 
1877. 

Moung Ya Gyaw y, Ma Ngwe, (1903) 2 L. B. R. 56; Mohima Chunder 
Mosoomdar v. Mohesh Chunder ‘Weoghi, (1883) I. L. R., 16 Cal. 473; Phillips v. 
Phillips, (1878) 4Q. B.D. 127; Wise v. Ameerunnissa Khatoon, (1879) L. Ry 7 
1. A.,735 referred to. 

Krishnarav Yashvant v, Vasudev Apaji Ghotikur, (t884) 1. L. R., 8 Bom., 371 
Pemraj v. Narayan, (1882) 1. L. R., 6 Boin., 215 ; followed. 


Purmeshur Chowdery v. Brijo Lill, (183y) 1. L. R., 17 Cal. 256; dissented 
‘om. 





The plaintiff-appellants in this cas: sued to recover poss:ssion of 
a house site, or an area of 228 square feet marked Exhibit A, z.e., plot 
No, 277 = "05 of an acre, on the plan filed, alleging that they purchased 
it at.an auction sale, together with another piece of land resumed by 
Government, some 20 years ago. They claim to have been dis- 
porcied by the defendant, Maung Pe Hlaw in March 1gor, as he had 

uilt a pucca house orplot No. 277. Paragraph 2 of the plaint sets 
out that when the plaintiffs erected a small house on part of this area 
in Janua.y 1901 the defendant filed suit No. r14 which he lost, The 
defendant replied that he liad built his house on his own land. 

The Court of First Instance framed the single issue, “To whom 
does the land in suit marked A in Exhibit 1 belong?” Both Courts 
have agreed in finding that the plaintiffs failed to prove their title to 
the land and dismissed the suit. 


There are four grounds of Second Appeal : — 

(1), That the Court of First Instance should have framed an 
issue as te whether the appellants had been in uninter- 
rupted possession for 12 years, as this was the real title on 
which the plaintiffs relied. 

(2) That Exhibit I conclrsively proved appellant's title to the 
land under section 83 of the Evidence Act. 

(3), That the burden of proof was wrongly thrown on the plain- 
tiff after he had shown a good title to the land previous" 
¢O Igor. ‘ 
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(4) That the Courts below wrongly held that appellant’s pos- 
session datec from 1890 when it really dated from 1889. 


The Court of First Instance found that plaintiffs had been in: 
possession up till March rgot as Exhibits I and III shewed they were 
in possession of house site No. 277, which included the land in suit, 
atthe time of the settlement in 1890 (Exhibit [I I may note bears 
the date 1889), but the Court held that the plaintiffs had failed to- 
Frere uninterrupted possession for twelve years prior to that. period.. 

‘he learned Judge was evidently referring to section 8 of the Lower 
Burma Town and Village Lands Act, 1898, clauve (4). The land in 
dispute. is situated in Myaungmya which is a Municipal town and 


" therefore a town under section 4 (3) of the Act. It is not one of the 


5 scheduled towns referred to in the Act, nor does it appear to be 
exempted by Kevenue Department Notification No. 437, cated. 8th 
November 1900. | tlink there is no doubt that, if the plaintiff could 
show continuous possession for 12 years prior to his dispossessica, he 
would be able to rely on that title. Mr. Bagram has cited section 
22 (e) of the Act as showing that plot A would not be* liable to pay 
revenue ; the clause that would apply would be clause (d). 


The Lower Appellate Court dismissed the appeal holding that the 
issue as framed was quite wide enough for the plaintiff to prove his 
title by possession, for that was the only title he could shew. 

The plaint was vague and bad, and it would have been desirable: 
to examine the parties before issues were framed. Tne Court did, 
however, question the Advocates and reinarked that they seemed to 
know more about the cases than the parties themselves. Mr. Bagram. 
relies mainly on a remark by Mr. Justice Fox in Maung Ya Gyaw vy.. 
Ma Ngwe (1). The learned Judge observes,— 

“If 1 did not-think that the plaintiffs had offered evidence of title and of 

session sufficient (in the absence of any rebutting evidence) to justify a decree 
in their favour; I would be inclined to think that the proper course to adopt would 
be to frame. a fresh issue, and to remand the case to the lower Courts for further” 
€viderice and décision, sifice the issue framed ky the’ District Court was not calcu: 
Yated ti-Faise the-question On which the casé must be decided, and the plaintiffs by 
reason of the wording of the issue may have been misled.” 

The Privy Council ruling cited by Mr. Justice Fox in that case, 
Mohima Chunder Mozoomdar vy. Mohesh Chunder Neoghi (2) was 
decided on a question of limitation. It was there held “ not enough. 
for the plaintifs to shew that they had an anterior title; they must 

rove their possession prior to the time when they were admittedly 
ispossessed and at some time within 12 years before the commence-- 
ment of the suit under Article 142 of the Act.” Mr. Bagram also 
relies upon Krishnarav Yasi:vant v. Vasudev Apaji Ghotikar (3) 
where it was held that the plaintiff suing after six months from date of 
dispos-ession was entitled to rely on his previous possession as against. 
a person who had no title. The case cited by Mr. Higinbotham, 








Puilipps v. Philipps (4) does not apply for in that case the plaintiff 
* 





(1) (1903) 2 L. B. Ry 56. a) {2889 LL.R., 8 Bom. 371. 
~ (2) (1888) LL, 16 Cal, 473. (4) (1878) 4 Q.B.D. 127. 
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had never been in possession. -Mr. Higinbotham also relies on Purme- 


shur Chowdery v. Brijo Lall Chowdery (5). The head note says 
“Mere previous possession will not entitle a plaintiff to a decree for 
the recovery of possession except in a suit under section 9 of the Speci- 
fic Relief Act, 1877, which must be brought within six months from 
date of dispossessioh.” The Judges there, Rampini and Pigot, 
seem to“have expressed an opinion that the Judges of the Bombay 
High Court had taken a more correct viéw of the meaning of their 
Lordships of the Privy Council in the case of Wise v. Ameerunnissa 
Khatoon (6) than tl.e recent cases in Calcutta, and one of the cases 
cited was Krishnarav Yashvant v.Vasudev Apaji Ghotrkar (3) 
which” purports to follow the Full Bench Ruling in Pemraj v. Nara- 
yan (7)._ In Krishnarav Yashvant's case it was pointed out that in 
the Privy Council case the plaintiffs had been evicted by persons de- 
riving title from the real owners, and that the remarks of their Lord- 
ships that the plaintiffs could not rely on mere possession unless they 
brought a suit under the Specific Relief Act, would not apply where 
the trespassers had no title at all. In Krishnaray Yashvant’s case 
the facts were that both parties claimed under-Kowls, apparently a 
form of lease alleged to have been granted by an inamdar. The 
plaintiff’s Kowl had not been registered but it had been granted by 
the proper person, while the defendant’s was also not registered and 
had not been granted :by any person entitled to make such a lease. 
It was therefore a worse title than plaintiffs, The court decided in 
favour of the plaintiff who uad a better title than defendant at the time 
of his dispossession, 

Now the facts as found by the Court of First Instance in the present 
case are very similar. The defendant did not deny the plaintiffs’ ori- 
ginal purchase, but merely said he had no knowledge of it, but_admit- 
ted losing case No. 114 in which Exhibit 1 was filed. The Court of 
First Instance has found that he failed to prove that the maps were 
wrong or. the rettlement incorrectly carried out and that it must be 
presumed that the plaintiffs were the owners of the land A in Exhibit 
1 in 1890. The finding should have been that they were owners in 
1889. It is also clear from a perusal of the proceedings in Civil Re- 
gular No. 114 that the correctness of the Land Records’ maps was 
made the basis of a former decision with respect to another portion of 
the same land, so that there was a decision of a Court that the present 
plaintiff had the best right to ess the land marked A in Exhibit 1 
at the time of the subsequent Siposteasioa: 

On these facts it is clear that the plaintiff’s title to the land is better 
than the detendant’s and that he is not bound to prove a perfect title 
in order to recover possession as agains‘ this defendant, In my opini- 
on the ruling in 8 Bombay 371 should be followed, and the result is 
that this appeal is allowed, the decrees of the Courts below dismissing 
plaintiffs suit are set aside and he will cbtain the decree as prayed 
with costs in all Courts. 


(5) (1889) LLL.R, 17 Cal. 26. | (6) (1879) LR. 7 LA. 73. 
(7) (4882) IL.R,, 6 Bom., 215. 
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Before Mr. Fustice Birks. 
KING-EMPEROR »v. HA TAW. 
Reformatory Schools Act, s. 31. 


"Section 31 of the Refcrmatory Schools Act, 1897, cannot be applied when the: 
accused is sentenced to a whipping. = 


The accused, Ha Taw, has been convicted of causing hurt with a 
dangerous weapon to Ali by stabbing him on the arm and as he i. only 
14 years of age, he was sentenced under section 5 of the Whipping 
Act to 15 stripes witha light rattan.. His parents were also directed 
under section 31 of the Reformatory Schools Act, clause (4), to give a 
bond for his good behaviour for one year. Section 31 of the Reforma- 
tory Schools Act enables the Court to make an order of discharge 
after due admonition or to deliver the youthful offender to his parcnts 
on their giving a bond “ znstead of” sentencing him to transportatior 
or imprisonment or directing his detention in a Reformatory School. 
The section does not say that clauses (a) and (4) apply when the ac- 
caused is whipped. Whipping is inflicted in lieu of imprisonment and 
I do not think this section permits a bond being given after a whip- 
ping has been inflicted. The Magistrate’s order should have been 
passed under section 106 Criminal Frocedure Code read with the last 
clause of section 123. An offence under section 324 may be rightly 
said to involve a breach of the peace. The bond will therefore be 
treated as if made under section 106, The papers can be returned as 
I find this form of bond form to of Schedule 5 of Act V of 1898 has 
been used as a matter of fact. 


Before Mr. Fustice Birks. 
KING-EMPEROR v. KRA PRU AUNG. 


Code of Criminal Procedure, section-s62—Offencés to which applicadle. 
‘Wheii®the “cfferice is not one of thosé exflicitly mentioned in the section, the 
term cf imprisonment which can be awarded is the test fo~ determining whether 
$ ection 562 ef the Coce of Criminal Precedure can be applied. « 


Queen-Empress v. Hori, (189) 1 Ls. R. 21 All., 391 ; Crown v. Dawood Saib 
(1903) 1 L. BL R., 68 5 Nga Shew Thaw v. Queen-Empress, (1900) 1 L. B. Ry 57 
referred to. 

Crown v. Tha Do Hla, (1902) 1 L. B. R., 264 ; distinguished. 

This case was called for to consider the legality of the Magistrate’s 
order. The accused, Kra Pru Aung, is a boy of 18 and has been con- 
victed by the Subdivisional 1st Class Magistrate of Akyab under sec- 
tions 324—511 and has been ordered to execute a bond for Rs. 25 with 
one surety under section 562 o{,the Code of Criminal Procedure, 

On the merits I think the accused was rightly convicted. The case 
is distinguishable from that of Crown v. Tha Do Ha (1) as the ac- 
cused not only used a threatening gesture but actually stabbed twice 
at the complainant who dodged the blows. He was easily disarmed 





(1) (1902) 1 L. B, R., 264. 
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and his action was probably due to a drunken freak. The order pass- 1904+ 
ed seems appropriate if-not illegal. Section 562 of the Code of Crimi- ying Emperor 
nal Procedure runs as follows :-— 2. 


“ Tn any case in which a person is convicted of theft, theft in abuild- Kra Pru Aune, 
ing, dishonest misappropriation, cheating, or any other offence under oa 
the Indian Penal Code punishable with not more than two years’ 
imprisonment before any Court, and no previous Conviction is proved. 
against him, if it appears to the Court before whom he is convicted, 
that zegard being had to the youth, character and antecedents of the 
offender, to the trivial nature of the offence and to any extenuating 
circumstances under which the offence was committed, it is expedient 
that the offender be released on probation of good conduct, the Court 
may, instead of sentencing him at once to any punishment, direct that 
he be released on his entering into a bond with or without sureties, and 
duzing such period (not exceeding one year) as the Court may direct, 
to appear and receive sentence when called upon, and in the meantime 
to keep the peace and be of good behaviour.” 

The maximum sentence under section 324 Indian Penal Code is three 
years, but an attempt to commit that offence is only punishable with 
one and half years, and the question for decision is whether the “ nature 
of the offence,” or the “term of imprisonment” is to be the test as to 
whether the section can' be applied. 

No doubt it is a general principle of law that penal statutes should 
be strictly interpreted, but the reason for this principle is that they in- 
terfere with the liberty of the subject. It would be easy to multiply 
instances where the Legislature has interfered and passed amended Acts 
in consequence of the strict interpretation of the existing law. 

For instance, the Whipping Act of 1864 was amended by Act V of 
1900 to enable the Courts to whip juvenile offenders who abetted or 
attempted to commit the offences for which they might have been con- 
victed under ‘section 5 of the Act before it was amended, and also to 

extend these powers to offences under other laws than the Penal Code. 
~ Similarly section 30 of the Evidence Act was amended by ‘Act LI of 
1891 which addec an explanation so as to include “ abetment or at- 
tempts to commit” in the definition of the “ offence”. 

On the other hand in considering section 16 of the Reformatory 
Schools Act of 1897 the Full Bench of the Allahabad High Court (1} 
did not feel themselves bound to adopt a too literal interpretation of 
that section, Strachey, C. F., observed :— 

Tt cannot be said that the section is unambigucus, and in such a case we are 
at Ubesty to put on it a construction in accordance with the intention of the Legis- 

He cited the opinion of Lord Sclbourne, that “the more literal 
construction ought -not to prevail if it is opposed to the intention of 
the Legislature as apparent by the statute, and if the words are suffi- 
ciently flexible to admit of some other construction by which that 
intention will be better effectuated.” This ruling was followed by Fox, 





(1) Queen-Empress v. Hori, (1899) I. L. R. 21 All., 391. 
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“1904 F., in Crown vy. Dawood Saib (1). In Maxwell On the Interpreta- 
—_— tion of Stasutes,3rd edition, page 95, on the subject of beneficial con- 
Krve-Emrsror struction, it is said to be the duty of the Judge “to make such a con- 
struction of a statute as shall suppress tho mischief and advance the 
remedy,” and again at page 379 “It has been said that while remedial 
laws may extend to new things not 7 esse at the time of making the 
statute, penal laws may not’. > 

I think it is clear that the object of section 562 Criminal Procedure 
Code was to provide a lesser and alternative remedy for a certain class 
.of cases, and that if the language of a section enables a more favoura- 
ble construction to be placed on the words, it isozen to the Courts to 
“follow that construction. 

In the case of Nga Shwe Thaw v. Queen-Empress (2) I held that 
the maximum sentence that could be undergone in cases comii.g under 
section 35 Code of Crirsinal Procedure was the test as to where the 
appeal lay. This seems the most reasonable construction to place on 
the words, “any other offence under the Penal Code punishable with 
not moré than two years’ imprisonment.” As the maximum sentence 
in this case was 18 months I think the order of the Magistrate was 
legal. The papers cau be returned with these remarks, 


we: 
Kra Pru Aunc. 


Sriminal Revision Before Mr. Justice Bivks. » 
Nee 1717 of KING-EMPEROR v. PAN AUNG anp KAN BAW. 
104. i < ne 
Febriary rin, Combenistion to accused—friolous acusation made of recaery—Criminal 
— An order awarding compensatiun to an accused person under section 250, Cude of 
Criminal Procedure, should not provide for imprisonment in default of payment. 
Imprisonment should not be ordered until the amount has been found to be 
irrecoverable. 
In re Paryog Rai, (1894) 1. L. R., 22 Cal., 139, cited. 

The. Magistrate. should not directa complainant:to pay compensa- 
tion under'section-250 Code of Criminal Procedure and at the samé 
-time make an order of imprisonment in ‘default. Thé section provides 
that compensation shall be recoverable as if it were a fine. To make 
a frivolous complaint is not described as on offence though it might 
possibly come within the definition of “ offences” in section 3 of Act X 
ef 1897. Section 25 of that Act applies the provisions of sections 63- 
70, of the Indian Penal Code to all “ fines” unless the Act contains an 
express provisions to the contrary. Section 67 Indian Penal Code will 
not apply as a term of 30 days is prescribed as a maximum in section 
250 Code of Criminal Procedure. The proper procedure is to recover 
the fine in the first instance under sections 386 and 387 Code of 
Criminal Procedure and if it is not found to be recoverable the 
Magistrate can order imprisonment under the provisio to section 250. 
This view seems to have been adopted by the Calcutta High Court in 
the matter of Paryag Rai (3). The compensation in this case was 

paid. The papers can be returned. 


1) (x L. B, R. 68. L.B. R. 57. 
wise (3) (1894) I. ulR,as Se F sd 
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Full Bench—(Criminal Reference). Griminat 
Before Sir Herbert Thirkell White, K.C. I. £., ee of 
fe " i ‘. ice Birks. oe 

Chief Fudge, Mr. Fustice Fox, and Mr. Fustice Birks. + itech atk 
2 RAMIAH : 1905+ 
KING-EMPEROR 2. {eisten AND. 
KODENDAPANY. 


Workman’s Breach of Contract Act, 1859—Applicability of. 


The Secretary of State for India in Council, or the Government of India, or the 
Local Government of any province of India is not a master or suplire resident or 
carrying on business in any place to which the Workman’s Breach of Contract Act, 


1859, applies, within the meaning of section 1 of that Act. 

Peninsular and Oriental Steam Navigation Company v. The Secretary of State 
Sor India in Council, (1861) Bourke’s Reports, A. O. C., 16¢, and 5 Bom,, H.C. R., 
‘App. A. p. 11; Subbaraya Nudaliv The Government, (1863) 1 Mad., H. C. R. 286; 
Rundle y. The Secretary of State for Indiain Council, (1862) 1 Hyde's Reports, 373 
Ramasami y, Kandasamd (1885) I. L.R. 8 Mad. 379; Doya Narain Tewary v. 
The Secretary of State for India in Council, (1886) 1. L. R. 14 Cal., 256; Graham 
v Lewis, (1888) L. R. 22Q. B, D. 1; Ex-parte Breull, In te Bowie, (1880) L. R. 
16 Ch. D., 4843 Attorney-General v. Winstanley, (1831) 2 D. and C. 302; Sussex 
Peerage case, (1844) 11 Cl. and F., 143; referred to. 

” The following reference was made to a Full Bench by Mr. Justice 

‘Ox :— 

Ramiah, Kisten and Kodendapani were proceeded against under 
the Workman’s Breach of Contract Act, 1859, for having neglected 
to perform work which they had contracted to do under contracts 
entered into by them in Madras Towa with the Secretary of State for 
India in. Council represented by an Extra Assistant Conservator of 
Forests in Burma. 

Several matters in the proceedings called for comment. The initial 
and principal one is of such importance that in my judgment it should 
be decided ‘by a Bench of this Court. The preamble to the Act recites 
as‘the reasons’ for® legislation (r)-that..miuch loss and. inconvenience 
are sustained by manufacturers, tradesmen and others in the Presi- 
dency Towns and in other places from fraudulent breaches of contract 
on the part of artificers, workmen and labourers who have received 
money in advance on account of work which they bave contracted to 
perform, (2) chat the remedy by suit in the civil Courts for the recovery 
of damages in such cases is wholly insufficient, and (3) that it is just 
and proper that persons guilty of such fraudulent breach of contract 
should be subject:to punishment. 

Section 1 of the Act says : 

-“ When an artificer, workman or labourer shall have received from any master 
or employer resident or carrying on busit.ess in any Presidency Town, or from any 
person acting on behalf of such master or employer an advance of money onaccount 
of any work he shall have contracted to perform, &c.” 

From this it appears to me to be clear that for the Act to apply 
there must be a contract under which the workman has received an 
advanve of money on account of the work he has contracted to perform, 
and that the advance must haye come from or have been the money of 
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paca a master or employer resident or carrying on business in a place to 


Kive-Emreror which the Act extends. 


2% The advance under the contracts in’ the present case having come 
Raman. from or been the monies of the Secretary of State for India in Council, 
1995... “otherwise the Government of India, the first question that arises is 


whether such Secretary of State or the Government of India is a master 
or employer who resides or carries on business in the place in which 
the contracts in question were made within the meaning of the Act. 
It. appears to me to be clear that the Secretary of State cannot be said 
to be resident in the Town of Madras. As to whether he can be said 
to cairy on business there, there may be some question. 

In the case of the Peninsular and Oriental Steam Navigation 
Compony against the Secretary of State (1) there are some expressions 
on and from page 18; of the report from which the learned Judges 
appear to have been of opinion that the Government did cirry on 
business in India. The case, however, was decided on special consider- 
ations as to the liability of the Government for a tort committed by its 
servants, 

In Rundle v. The Secretary of State (2) it was held that the Secre- 
tary of State did not “carry on Lusiness, and personally work for gain” 
in the Town of Calcutta within the meaning of the 12th Section of the 
Letters Patent of the Calcutta High Court so that such Court had no 
jurisdiction to try a suit against the Secretary of State on’a cause of 
action not arising in the Town of Calcutta.. 

In Subbaraya Mudali vy. The Government (3) a contrary decision 
was arrived at; the learned Judge considered that the words “carry 
on business” might reasonably be applied to the Government as a 
deliberative hody and to the locality where its members meet and 
exercise all the functions of Government. 3 

.. Doya Narain Tewary vy. The Secretary of State for India in 
Council (4), was another case-upon:the meaning of “carry cn business 
or personally:work for gain ”in section 12 of. tne-High Court's Letters 
Patent. The words were held to be inapplicable to the Secretary of 
State as the representative of the Government. : 

This ground of decision appears to me to be equally applicable. to 
the words “carry on business” in section 1 of Act XIII of 1859 in 
relation to the Government of India and the Local Governments of the 
various provinces. 

Further, judging from the preamble, it can scarcely have been the 
intention of the framers of the Act, or within their contemplation, that 
it should be open to Government officers to avail themselves of its 
provisions. 

Since it apparently is considered by Government officers that it is 
open to them to take proceedings under the Act, and this may be of 
considerable importance in the conduct of Government affairs, I refer 
to a Bench of the Court the following question for decision :— 


1) (1861) Bourke’s Reports, A. O. C., 166; 5 Bom, H C. R.,"App. A. [11+ 
ay 1862) 1 Hyde’s Reports, 37. 

'3) (1863) : Mad. H. C. R., 286. 

4) (1886) 1. L. R. 14 Cal,, 256. 
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Is the Secretary of State for India in Council or the Government 
-of India or a Local Government of any Province of India a master or 
employer resident or carrying on business in any place to which the 


Workman’s Breach of Contract Act, 1859, applies, within the meaning * 


of section 1 of that Act ? 

The opinion of the Bench was as follows :— 

Thirkell White, C. ¢—The question which has been referred to 
us is whether the Secretary of State for India in Council or the Gov- 
ernment of India, or a Local Government, is a master or employer 
resident or carrying on business in any place to which the Workman’s 
Breach of Contract Act, 1869, applies, within the meaning of section 1 
of that Act. 

Tke question may be divided into two parts (1) whether the Gov- 
ernment tto put it shortly) is a master or employer within the meaning 
of the section ; (2) if so, whether jt is-resident or carries on business 
in a specified place to which the section applies. 

As regards the first question if we refer to the preamble of the Act 
we find it recited in effect that the Act is for the protection of manu- 


facturers, tradesmen and others, and by a well known rule of construc-” 


tion it might be said that the general term “ others ” must be restricted 
to mean others of the same class as the persons indicated by the 
particular terms “manufacturers” or “tradesmen.” But it is also a 
well established rule of construction that, though the preamble of a 
Statute “ may legitimately be consulted for the purpose of solving any 
ambiguity, or for fixing the meaning of words which may have more. 
than one, or of keeping the effect of the Act within its real scope, when- 
ever the enacting part ‘sin any of these respects open to doubt” (5) 
yet.“ the preamble cannot either restrict or extend the enacting part, 
when the language and the object and scope of the Act are not open to 
doubt (6).” we the present case, the words used.in_ the enacting part 


of the statute are of the widest meaning, “ any master ‘or employer ”.’ 
It is not, in my opivior, open to us, in construing these words, to limit” 


them to masters or employers of the classes specified in the preamble, 
The fact that the Government cannot be considered as a person or 
entity of the same class as a manufacturer or tradesman does not 
therefore preclude it from being a master or employer within the 
meaning of the section under consideration. 

This being so, it seems to me that in the circumstances of the case 
out of which this reference arises, the Government may rightly be said 
to be a master or employer. The contract in respect of breach of 
which the poeento was instituted was for work in the rubber plan- 
tations at Mergui, a place to whick the Workman’s Breach of Contract, 
Act has been extended. “It is understood that these rubber plantations 
are worked by Government through an officer or officers of the Forest 
Department. The applicability or the Act to work on a rubber planta- 
tion is, I imagine, not more doubtful than its applicability to a work on 





(5) Maxwell on the Interpretation of Staputes, 3rd edition, 59. 
(8) Jia 63, Re : 


1904 
Kine-EMPsRor 
2. 
Ramia 
1905+ 
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KinG-Emperor 
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-colleague, Mr, Justice. Fox, 
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a coffee-estate, as in Ramasami v. Kandasami (7). It has been re- 
cognized in the case of The Peninsular and Oriental Steam Naviga- 
tion Comparty v. The Secretary of State for India (z), that “ina 


country like India, the Government is obliged to engage in under- : 


takings partaking more of the character of pzivate business than of 
affairs of State.” In the same case it was said :— 


“ Now if the East India Company were allowed, for the purpose of Government, 
to engage in undertakings, such as the Bullock Train and the conveyance of goods 
and passengers for hire, it was only reasonable that they should do so, subject to the 
same liabilities as individuals.” (8). 


Again, in connection with a somewhat different point it was 
observed in Doya Narain Tewary v. The Secretary of State for India 
in Council (4):— 


“It has been said that supposing the business of governing the county is not 
business within the meaning of section 12 of the Letters Patent, still the Govern- 
ment in this eountey: carries on various trades, such as the trades in opium and salt, 
and the principal places of business of these trades are located in Calcutta. These 
trades, if they can be properly called trades, are carried on in one sense by the 
Government officers in charge of them, but they are so carried on for the benefit of 
the Indian Exchequer.” 


In undertaking the working of a rubber plantation, as in other 
operations of the Forest Department, which is administered on 
commercial principles, it seems to me that the Government by its 
officers does carry on a business. As‘a*matter of fact, it certainly 
employs labourers for the purposes of that business. If, as was said in 
the case already cited, with reference to the East India Company, in 
such circumstances it is subject to the same liabilities as individuals, 
there seems to be no valid reason why it shovld not exercise similar 
tights and have recourse to the remedies open to private employers. 


I. have had. the advantage 





ding the. judgment .of ray learned 
y » Mr, Justice. whom. [. have. the.misfortune. not to 
agree, and I have studied the two cases therein cited which were not 
cited at the argument of this case. In both these cases,-the question 
was whether a clerk could be said to carry on business in the City of 
London when he did not live there but went there to do his work every 
day. In the earlier case, three Lords Justices held that tke clerk was 
carrying on business in the City of London. Yames, L. F., said (9) :— 

“ His business in life is that of a bank clerk, and it is not the less his business 


because he receives a fixed salary for it. He is really and truly, for all commercial 
pairposes, carrying on business in the city of London.” 





In the later case, which purports to distinguish nct to overrule the 
earlier decision, three Lords Justices held that the clerk did not carry on 
business, I observe that this conclusion was arrived at with special 
reference to the use of the phrase in the City of London; and it was 





® (1885) I, L. R. 8 Mad. 379. 
8) P. 12. 
(9) (288m) L, R. 16 Ch. D. 487, 
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only its meaning as used in the City of London that the Lords Justices 
rofessed to explain. So far as 1 can see the effect of the judgment 
in that case (zo) is limited to the decision that a clerk does not carry 

, om business within the meaning of the Statute under construction. [ 


“humbly think that this is not a very important aid to the decision of- 


the question whether the Secretary of State for India in Council can 
be said to carry on business. forCertainly, ex hypothes?, the Secretary 
of State exercises control and direction ; and it was mainly, I think, on 
the ground that the clerk did not exercise control and direction that 
the question was decided, 

It'seems to me that in carrying on an industrial undertaking, the 
Government is an employer carrying on business within the meaning of 
the section under consideration ; and in coming to this ccnclusion Ydo 
not think | am venturing to differ from the judgments of the Lords 
Justices in the case last cited. Even if it be held that the expression 
must connote some business carried on for gain, I still think that in 
carrying on an industrial undertaking the Secretary of State for India 
in Council satisfies this test also. It seems to me that in conducting a 
department on commercial principles, the Secretary of State is carry- 
ing on business for gain, not of course-for his personal gain but for the 
pecuniary gain of the State which he represents and for which he is in 
some sense in the position of a Trustee. 

If an analogy is to be sought in English Law, I would refer to the 
Workman's Compensation Ac‘, 1897. That Act applies to any employ- 
ment by or under the Crown to which it would apply if the employer 
were a private person. By another section, notice has to be served on 
the employer and may be served on him at his residence or place of 
business. 1 can find no special provision for service on the Crown; I 
infer that it is assumed that the Crown has a place of business; and 
if so, it is reasonable to hold that, in respect of the employments 
tinder refurence, it carries‘on business. ; 4 ;: 
” There remains the question whether the Government can be said to 
be resident or carrying on business, to put the question in a concrete 
form, in Mergui. In the cases cited in the order of reference, the 

uestion whether the Secretary of State for India in Council or the 
Government could be said to reside or carry on business in a pose 
piace, such as Calcutta or Madras, was considered with reference to 
the contention that the Government must be held to carry on business 
at the headquarters of Government. On this question, different opi- 
nions have beer expressed. But they do not seem to me to affect the 
question now under discussion. In this cace, there is a definite business 
or undertaking, carried on by Government officers in a place to which 
the Workman’s Breach of Contrast Act hasbeen extended. It seems 
to me reasonable to hold that in these circumstances, the Government 
does carry on business throuyh its officers, in that place. I do not 
think that a different view is indicated in Doya Narain Tewary v. 
the-Secretary of State for India in Council (4) where such a case 


wave (10) (1888) LR. 22, Q, B.D. x, 
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1904 + as this is clearly distinguished from the case then under consideration. 
i Although I do not thiitk it could reasonably be said that the Secretary 
Kino-Emreror ‘of State for India in Council was resident in Mergui, I think it is clear 
Ron ce that by histagents and officers he does carty on business there, the 
1905," business being, for the purpose of this case, the working of a rubber’ 
— * plantation. 


I may add that I have nodoubt that we are entitled to look at-the 
Preamble of an Act for the purposes specified above. But we are 
agreed as to the meaning of the words “ master or employer ;” and it 
‘seems to me that the meaning of the phrase “ carrying on business ” 

can be sufficiently ascertained without reference to the Preamble. 1 
also think that, in this case, the Preamble does not elucidate the mean- 
ing of the phrases under discussion, though it might, if it were 
necessary, throw light on the meaning of the words ‘master or 
employer.” ‘ 

In my opinion, the Secretary of State for India in Council is an 
employer carrying on business in a place to which the Workman’s Breach 
of Contract Act applies and 1 would answer the reference in the affir- 
mative. 2 

Fox, ¥. The words to be construed in answering the question referred 
are “any master or employer resident or carrying on business in 
any Presidency Town”; to these words may be added the words “ or 
in any place to which the Workmnan’s Breach of Contract Act, 1859, 
has been extended urder section 5 of the Act.” 

There is, in my opinion, no difficulty in ,connection with the words 
“master or employer.” The Secrctary of State for India in Council is 
without doubt a master or employer, and the Government of India and 
each Local Government in India isso also, The word “ resident” 
presents no real difficulty. The Secretary of State is not resident any 
where in British India, and the word does not appear applicable to a 
body composed of several officers. The answer to the question referred 
must, i opinion, depend upon whether ‘the Secretary of State 
and each _Goyernm ties on businegs’’ in’a place to which the © 
Act extends. e : \ 

In dealing with matters relating to the general public, statutes are 
presumed to use words in their popular sense (11). To use the words 
of Lord Tenterden in Attorney-General v. Winstanley (12) the words 
of an Act of Parliament, which are not applied toany particular science 
or art, are to be construed as they are understood in common language. 
What meaning then do the words “carry on business” convey in 
ordinary language ? 

It appears to me that if one were told that a person was “ carrying 
on business” one would understand that such person was engaged in 
some trade or commtrcial business oa his own account or jointly with 
others, with the object of acquiring gain or profit for himself, or for 
himself and those jointly concerned with him. Every one engaged in 
trade or commerce is not ordinarily spcken of as “carrying on business” ; 


D 








(11) Maxwell on Statutes, 3rd, edition, 77, | (12) (1831), 2 D. & C. 3uz, 


LOWER BURMA RULINGS. 39 





"for instance a clerk in a merchant's office, or in a shop, would scarcel 
be referred to ordinarily as “ carrying on business.” Again those words 

, would not ordinarily be applied to persons managing an institution 
which might even buy and sell for profit, if the profit to be derived was 


‘not for their personal benefit, for instance, the words would scarcely be . 


applied to the Board of Management of a charitable institution like an 
Asylum for the Blind, which sells the products of the labour of the 
inmates in order to heip in meeting the costs of the upkeep of the 
institution. 

The above stated view of the ordinary meaning of the words “carry 
on business” is strengthened by the decision and judgments of the Lords 
Justices in Graham v. Lewis (10) which is the latest case which I can 
find in which the words have received judicial interpretation in the 
English Courts. Lord Zsker, Master of the Rolls, considered that the 
expression imported the meaning of a person carrying on his or her 
business. Lord Justice Fry considered that it imported that the per- 
son had control and direction with respect to a business and also that 
the business carvied on was one for some pecuniary gain. Lord Justice 
Lopes agreed with the Master of the Rolls and adopted the view of 
Lord Justice Fry that the words imply some contract and direction 
with respect to the business as distinguished from mere service employ- 
ment or occupation. 

In the earlier case of Ex-parte Breull, In re Bowie (13) a different 
interpretation had been put upon the expression. The word “ busi- 
ness ” was said to be an elastic and ambiguous word susceptible of a 
-wider or a narrower interpretation, and it was heid that the expression 
must be construed in every case in accordance with the object and 
intent of the Act in which it occurs. 

If the expression is ambiguous, then the preamble of the Act inay 
be resorted to to ascertain the meaning of the words as used in the 
particular Act in which they occur. ye : 

An the words of Lord “Coke in I Institutes 7ga— The preamble of 
the'statute is a good mean to find out the meaning of the statute, and 
as it were a key to open the understanding thereof.” In the Sussex 
Peerage case (14) the judges enunciated the rule as follows: 

“If any doubt arises from the terms employed by the Legislature, it has always 
been held a safe mean of collecting the intention to call in aid the ground and cause 
of naking the stattite, and to have recourse to the preamble, which according to 
Chief Justice Dyer is ‘a key to open the minds of the makers of the Act and the 
mischiefs which they intended to redress,” 

If the words. “master or employer carrying on business” in the 
Workman’s Breach of Contract Act, 1859, are to be construed in the 
popular and ordinary sense of a person carrying on business, I do not 
think that the Secretary of State for India in Council or any Govern- 
ment in India can be ‘included within the words, for although the 
Secretary of State and Government may engage in undertakings which 
are also engaged in by commercial men, he and they do so not for his 





£3) (1880), L. R.16 Ch. D. 484. 
{13 (ian, 11 Cl. & F., 143. 
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1904 or their personal gain; but for the benefit of the State and its revenues, 
ep The words “carry on business” may be compared with the words 
Bae rE MERROR “ engages in trade”’ in section 168 of the Indian Penal Code, and the 
Raman word “trade” in section 76 of the Burma Forest Act. These expres- 
1905. ~ sions clearly import the meaning of trading for personal benefit,‘and 
os, I think the words “ carry on business” import’ the same meaning. If 


however the words in question are ambiguous, then I think that the 
preamble to the Act clearly shows that the Act was never intended to 
apply to or to be for the benefit of the Government under auy name 
or form, 3 

It mentions the classes of persons who suffered loss ar-d inconvenience 
and for whose benefit the Act was intended. It seems to me to be 
scarcely possible in view of the recitals in the preamble, that any one 
could ever have contemplated that Government officers should be at 
liberty to avail themselves of its provisions, It is also to be noied that 
in the first instance the application of the Act was confined to the 
Presidency Towns, a further circumstance which goes to show that 
Government was not thought of as a possible master or employer 
within the meaning of the first section, 

In none of the reports of other superior Courts in India have been 
able to discover a case in which a Government officer as such has ever 
been a complainant under the Act. If Government officers in other 
provinces have ever’availed themselves or attempted to avail them- 
selves of the provisions of the Act, it is curious that there should be 
no reported case in which they have done so. This leads to the be- 
lief that in other provinces it has not t een considered that Government 
officers could avail themselves of the Act. 


I would answer the question referred in the negative. 


Birks, ¥. 1 was inclined to the opinion when this reference was argued 
that the Secretary ‘of State for India in ‘Council might be said:-to. be an 
employer carrying'‘on the business of a rubber plantation in Mergui and 
entitled to the benefit of the procedure laid down in Act XIII of 1859. 
The case of Graham v. Lewts (10) was not referred to when the case 
was argued, I concur with Mr. Justice Fox in thinking that we should 
be guided by the interpretation placed on the words “ carryiag on busi- 
ness” which the Lords Justices adopted in that case. The words in 
question occur in section 1 of the Act itself and we are therefore justified 
in referring to the preamble of the Act to ascertain the classes of persons 
who were to benefit by the Act and to explain any ambiguity in the 
Act itself. As I understand the judgment of the learned Chief Judge he 
thinks we are only entitled to look at the preamble to interpret the 
meaning of the word “ employer” ard not to look to it to interpret the 
meaning of the words “resident or carrying on business in any Preriaricy 
Town,” which follow the words “ master or employer” in section r. 
do not think we can separate one portion of the definition in section’: 
from the other and that we are justified in looking to tke preamble to 
interpret the whole definition. For these reasons ! would answer the 
question referred in the negative. 
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Before Mr. Fustice Fox. 


MILLER 2. MOHAMED CASSIM SHEERAZEE. 
Mr. Giles—for applicant (defendant). Mr. Cowasjee (junior) —for respondent 
(plaintfi 
Usage of Trade—in rohat circumstances Court may assume. ‘ 
In order that an alleged trade usage may be imported into a contract, or 
applied to the relationship between parties, it must be shewn that it is invariable 
certain, reasonable, and general, and it must appear to be so well known and 
acquiesced in that it may fe reasonably presumed to have been an ingredient tacitly 
imported by the parties into their contract or relationship. 
Volkart Brothers v. Vettivelu Nadan, (1887) I. L. R., 11 Mad. 459, referred 
to. ig 

The plaintiff, a broker, sued the defendant for brokerage upon the 
sale through him of certain house property in Rangocn. fa his plaint 
the plaintiff stated that he had been employed by the defendant to 
erfect the sale of the property and at the commencement of his evidence 
he said he was broker for the defendant in selling his three houses. 
His subsequent statements, however, showed what the actual facts had 
been. These were that he had gone to the defendant on behalf of the 
person who subsequently became the purchaser, to ask the defendant 
what price he wanted for the property. The defendant told him the 
price he wanted, and a sale at that price was effected. The plaintiff 
admitted that the defendant had not asked him to find a purchaser. 

On this the suit as ‘brought should have heen dismissed, since not 
only was there no evidence of any employment of the plaintiff by the 
defendant, but the plaintiff's admission negatived the case set up in 
the plaint. 

The Officiating Judge, however, allowed evidence as to there being 
a usage in Rangoon for the seller of immoveable property to pay 
brokerage to the broker who has negotiated the contract, and as far as 
I can understand his judgment, he based his decision upon there being 

» such 4 usage, and upon the failure of the.defendant to prove'a special 
agreement that he should nct pay brokerage. 

A right to brokerage by usage formed no part of the plaintiff's case 
as laid in the plaint, and therefore it should not have been considered, 
But even if it could be considered the evidence was altogether insuffi- 
cient to establish a usage. ‘ 

In order that an alleged usage may be imported into a contract or 
applied to the relationship between parties, it must be shewn that it is 
invariable, certain, reasonable ‘and general, and it must appear to be 
so well known and acquiesced in that it may be reasonably presumed 
to have been an ingredient tacitly imported by the parties into their 
contract or relationship—Voleart Brothers v. Vettivelu Nadan(t). 

The requirements of proof of a usage are not satisfied by persons 
expressing an opinion that it exists or by evidence of one or two 
persons that as sellers they have paid brokerage. Even if an roo 
usage under which a person was obliged to pay another whom he had 
not :mployed had been proved, it would be questionable whether such 

°a usage would be reasonable, and whether it could be given effect to. 


(z) (1887) LL, R,, un Mad, 459. * 
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The decree of the Small Cause Court will be set aside, and the suit 
will be dismissed with costs. The plaintiff must also pay the costs of 
this application—two gold mokurs allowed as advocate’s fee, 4 


Before Mr. -Fustice Birks, é 

A. K, R. M. N. NAGAPPA CHETTY c, MA U. 5 
Messrs. Cowasjee & Cowasjee—for ap- | Maung Kyaw—for respondent (plaintiff), 
apa Vado p | ung By 5p (plaintiff), 

Contvact—Agreement opposed to public policy—Indian Contract Act, section 23. 

Where part of the consideration for an agreement was the abandonment of a 
Prosecution for criminal breach of trust— 

Held,—that the whole of the agreement was void under section 23 of the Indian 
Contract Act, 1872. 

Srirangachariar v. Ramasami Ayyangar, (1894) I. L. R. 18 Mad., 189, followed. 

The plaintiff-respondent, Ma U, sued to recover an iron box con- 
taining jewelry valued a: Rs. 200 alleged to have been entrusted with 
the defendant Chetty in September 1903. The case was first heard 
ex parte but was re-opened. The defendant filed a written statement 
setting out that the plaintiff had waived her claim as per settlement, 
dated 28th March 1904. 

The Court of First Instance framed two issues as follows :— 

1. Whether the plaintiff entrusted the property in question to 
the defendant in September 1903. 
2, Whether she waived her claims when Exhibit A was executed. 

The Court of First Instance found on these issues that plaintiff had 
failed to prove the deposit of the box of jewelry and second, that if 
she had, she had agreed to waive her claim. The Lower Appellate 
Court found that the box was entrusted with the Chetty and that the 
agreement to waive the claim was void as opposed. to public policy 
and unlawful within the meaning of section 23 of the Contract Act. 

Mr. Cowasjee for the appellant urges that this issue was not raised 
by the parties themselves and that the Court of First Instance was 
correct in holding that this story of the deposit was merely a ruse on 
the part of the plaintiff to bring the defendant to terms. - 

"the agreement in question is not on the face of it illegal, for it 
merely states that Ma U’s debts to the Chetty amount to Rs. 4,800 in 
all and that he agrees to accept two out of ber three cargo boats in 
full satisfaction of all these debts. The approximate value of the two 
cargo boats is not stated. I notice that when the plaintiff was 
examined ex parte she swore that she did not owe the defendant any 
money then. It is abundantly proved that she owed large sums of 
money to the Chetty when she signed Exhibit A and this remark can 
only mean that, though she considered this document binding on the 
defendant, it was not binding on her. 1 think it is clear from the 
evidence of the two Advocates that she did agree to forego her pro- 
secution of the Chetty for criminal breach of trust in respect oft the 
box when she executed Exhibit A, Whether the consideration 
received by the Chetty was the abandoument of this criminal prose- 
cation or the making over of the two cargo boats is not so clear, but 
the Chetty seems to have insisted on her abandoning this prosecution 
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and this was no doubt a part of the consideration for his giving up his 1905 

suit. The Court of First Instance has, however, found that this claim — 

as to the deposit of the box was a false claim and if that finding is 4: K.R-M- N- 
correct the Court may have considered that section 23 uf the Contract a 1 
Act would not apply. I do not find, however, that. the plaintiff ever MaU, 
admitted that this deposit of the box was a felse claim. e fact that _ 

she now sues for it shews that she only abandoned the criminal prose- 

cution. I concur with the Lower Appellate Court in thinking that 

the evidence of the entrusting of the box is worthy of credit. 

The witness Maung Po Nyun is not related to Ma U and he corro- 
borates the story told by Ma U, her relations Maung Kya Bo and 
Seya and her servant, Maung Tha Ni. The defeadant admits he 
advanced Rs. 3,000 to Ma U to buy fondins and that he has accepted 
two only of these as payment of this debt. I think it is, therelore, 
clear that part of the consideration was the abandonment of the cri- 
miral prosecution. The fact that this only formed part of the con- 
sideration is immaterial, vide ruling of the Madras High Court in 
Srirangachariar v. Ramasami Ayyangar (t). In that case Collins,C.F.,) 
and Davies, $., observed,— There can be no doubt that part of the’ 
consideration for the agreement A was a withdrawal of a pending 
criminal charge of trespass and theft laid against the plaintiffs and 
others on the 14th February 1886, that is, two days before the exe 
cutionofA * * * *, There is also no doubt of the law that a! 
consideratior that proceeds upon the withdrawal of the criminal pro-| 
ceedings that have been instituted is illegal as being opposed to ps 
lic policy as it is held to be the ‘stifling’ of a prosecution. And even 
if this illegal consideration is only part of the consideration it renders 
the whole agreement void because there is no good and sufficient 
consideration.” 

I think also that this is a matter that the Court is bound to notice 
if brought to its knowledge. Itis clear that the suit brought by the 
Chetty under. this-agreement would not be maintainable and the Court 
cannot give effect to it when pleaded for the defence. The Court has 
no jurisdiction either to decree the claim or to allow a defence which 
is based on an agreement which the law declares to be unlawful. 

The application is dismissed with costs. 


Beyore Sir Herbert Thirkell White, K.CLE., Chief Fudge. Criminal Revisic 
NGA HNAUNG v. KING-EMPEROR, - No. 437 of 
Criminal Procedure Code, section 123 sub-section (3)—notice to accused. dpa 
Before dealing with a reference under section 123, sub-section (2) of the Code of 5th, 1905. 
Criminal Procediare, 1898, the Sessions Judge is bound to fix a date for the hearing — 
and to give reasonable notice to the person concerned and to hear him if he wishes. 
to be heard either personally or by a pleader. 
Nakhi Lal Fha v. n-Empress, (1900) I. L. R.27 Cal., 6563 Emperor v. 
Gihonds (19035 LL Rag Ake yes followed: cia 
I regret that it was not thought necessary to instruct the Government 
Advocate to appear at the hearing of this case. ; 


(1) (1894) 1. L, R. 18 Mad., $89, 
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- On 24th December 1904, the District Magistrate passed an order 


requiring Nga Hnaung to furnish security in the sum of Rs. 1,000 with 
two sureties for his good behaviour for three years. On the diary 
there is an order that security must be teadered by sth January 1905. 
This order may be regarded as, in effect, an order under section 120 
sub-section (2) of the Code of Criminal Procedure fixing the later date 
as the date of the commencement of the period for which security was 
required. It would be better for the Magistrate to embody the order 
under section 120 sub-section (2) in the order demanding security. - 

As security was not furnished on the 5th Januacy the District Magis- 
trate passed the order required to be passed under section 123 sub- 
section (2) [though by a slip of the pen he cited sub-section (7)]. The 
proceedings reached the Sessions Court on 7th January and on 10th 
January the Sessions Judge after perusal of the proceedings passed 
orders. It is clear that no notice was issued to the accused, Nga 
Hnaung, and that he had no opportunity of being heard by the Sessions 
Judge. 

S far as I have been able to ascertain, it has not yet been ruled in 
this Province that a person whose case has been submitted to the Ses- 
sions Judge under section 123 sub-section (2) of the Code of Criminal 
Procedure has the right to be heard before the Sessions Judge passes 
orders, But the matter has been considered by at least two High 
Courts in India. In Nakhi Lal Fna v. Queen-Empress (1) the High 
Court at Calcutta said :— 

“We have no doubt that, on hearing such a reference [t.e., one under section 123 
sub-section (2)], the Sessions jucge is bound to give notice to the person concerned 
and also to hear him by pleader, if he should be so represented.” 

In Emperor vy. Girand (2) the High Court at AllaLabad followed this 
ruling and observed :— 

“It is expedient, and highly desirable for the ends of justice, that a date should 
be fixed for hearing and that notice of such date should be given. to the person 
concerned,” = 

The principle upon which these rulings are based is that it is in« 
equitable to make an order to the prejudice of the accused person un- 
less he has been given an opportunity of being heard. In the case 
under reference, it is specially desirable that this principle should be 
observed as there is ap. appeal from the order of the Sessions Judge, 
The onlyremedy available to the accused’i8 to move “this Court in 
revision, the course adopted by the accused in this case. 

I hold, therefore, that before dealing with a reference under section 
123 sub-section (2) of the Code of Criminal Procedure, the Sessions 
Judge is bound to fix a date for the hearing and to give reasonable 
notice to the person concerned and to hear him if he wishes to be heard 
either personally or by pleader. 

Accordingly I set aside the order of the Sessions Judge in the case of 
Nga Hnaung and direct him to dispose of the reference in accordance 
with the direction given above. - e 





(1) (1900) I, L. R. 27 Cal, 656. | (2) (1903) I. L. R. 25 AL. 375+ 
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* Before Sir Herbert Thirkell White, K.C.1. E., Chief Fudge, 
and Mr. Fustice Fox. é 

PO SEIN anv BA TIN sy Tasin Next FRIEND SHWE KA v. PO MIN 
axp MA SHWE KYAW. 


Mr, Bland—for appeilants (plaintifis). Me Bagram—for respondents (defen- 
. jants), 





Buddhist Law: Inheritance—orasa child—eldest surviving child— 

S grandchildren. 

The rule, that if thé orasa son or daughter predeceases his or her parents, 
his or her eldest son, or his or her children together receive the same share as their 
youngest uncle or aunt, does not apply to the children of the eldest surviving sorr 
or daughter unless he or she is technically the orasa, 

The children of younger sons or daughters who die before their parents receive 
one-fourth of the share 10 which their parents are entitled. 

Thirkell White, C. ¥—Po Sein and Ba Tin, the plaintiffs-appel- 
lants, are_sons of Ma Paw U, who was the daughter of Maung Kywin 
and Ma Ngwe. The defendants-respondents are son and daughter of 
Maung Kywin and Ma Ngwe. The diagram below shews the family 
of Maung Kywin and Ma Ngwe, so far as it is relevant to this case. 


Maung Kywin and Ma Ngwe. 
| 





q 


Maung PoHman Po Thein Ma Than hi Po Min Ma Shwe 
Byaw (dead) (dead) (dead) PawU = (defen-~—sKyaw 
(dead) (dead) dant) (defendant) 





Po Sein Ba Tin 
(plaintiff) (plaintiff) 
The eldest three sons and the eldest daughter of Maung Kywin and 
Ma Ngewe predeceased their parents and have left no issue now 
-surviving. Ma Paw U survived her father but died before her mother, 
leaving two children, the plaintiffs. 
The plaiatiffs’ claim is that as children of the ovasa daughter of 
Maung Kywin and Ma Ngwe, they are entitled to one-third of the 


estate of Maung Kywin and Ma Ngwe. The lower Courts have: 


awarded them one-twelfth. The sole question for decision in this 
appeal is whether their share of the estate should be one-twelfth or 
one-third. 

The claim was based on the ground that the deceased Ma Paw U 
yas the crasa daughter. But it is clear that this position is untenable. 
She was neither the eldest child nor the eldest daughter. She was 
not even the eldest survivor among a family consisting only of daughters, 
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for at the time of her mother’s death she had an adult brother, Po Min. 
Whatever may be the ‘rule, ‘as to the devolution of the status of an 
ovasa son, thére is no authority for the suggestion that the second 
daughter who is also the fifth child can under any circumstances 
become an orasa child so long as there is.a brother surviving and 
competent to assume the headship of the family. - 

The rules as to the shaves of grandchildren: in the estate of their 
grandparents, when their own parents have died before reaching the 
inheritance, are contained in sections 162, 163, and 164 of Volume I 
of the Digest of Buddhist Law. There is an unusual unanimity in the 
texts. If the ovasa son or daughter predeceases his or her parents, 
his or her eldest son, or his or her children together receive the same 
share as their youngest uncle or aunt. But this is strictly confined, in 
all the texts, to the children of the orasa or eldest son or daughter. In 
my opinion, the rule relates to the ovasa son or daughter, strictly so 
called. There is no indication that it has any reference to the eldest 
surviving son or daughter, unless he or she is technically the ovasa. 
Nor has any authority been cited which would give colour to that 
suggestion. As to the children of younger sons or daughters who die 
before their parents, they receive one-fourth of the shares to which 
their parents are entitled. (Section 164 of Volume I of the Digest). 
There is one solitary text of Dhamma-vinicchaya which gives sich 
children one half of their’ parents’ share. But the preponderant weight 
of authority is in favour of the share of one-fourth. In my opinion, 
this is an established rule and is applicable to the present case. Ma 
Paw U was not the ovasa daughter; she was a younger daughter and 
as such her children come under the rule in section 154 of the Digest. 
The rule in sections 162 and 163 has no applicatiun to the surviving 
eldest son or daughter unless he or she was orasa. 


For these reasons I would dismiss this appeal with. costs. 
Fox, F—I concur, ¥ 


Before Mr. Fustice Birks. 
SAN HLAING 2». KING-EMPEROR. 
Reformatory Schools Adt, 1897, section 8 and rules. 
The period of detention ina Reformatory School to which a youthful offender 


over 13 years of age should be sentenced should be such that he wilt not leave the 
school until he has attained the age of 18 years. $ 


I admitted this appeal to consider the sentence. On the merits 
there seems no doubt that the accused was rightly convicted. He was 
caught in the actof wal'cing off with a loongyi. The accused admitted 
a previous conviction and attempted no defence. He was born onthe 
1st October 1890, and will attain the age of 18 on the 1st October 
1908. He has been sentenced to three years’ detention in a Reformatcry 
School in lieu of three months’ rigorous iniprisonment. This sentence 
was passed on the 6th March 1905. Section 8 of the Reformatory 
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Schools Act, 1897, provides that the detention to be undergone in lieu 
of imprisonment shall nor be less than three years and noi more than 
seven years, subject to any rules made by the Leca! Government. 
These rules are published in Judicial Department Notification No. 237, 
dated rath June 1897, and Rule J, clause (7#), provides thal of the youth-. 
ful offender is over 13 years of age he should be sent to a Re'ormatory 
School for such period as will bring him to the age of 18. The appeal 
is dismissed, but as the order of detention is less than that prescribed 
by rule, notice will issue to accused to show cause why he should not 
be detained in the Reformatory till the :st October 1gor. 





1905, 
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- Before Sir Herbert Thirkell White, K.C.1E., Chief Fudge, 
and Mr. Fustice Fox. 
SEIN THAUNG 2». SHWE KUN. 


‘urisdiction—Courts of Small Causes—Suit for agricultural rent—Provin-_ 


cial Small Cause Courts Act, 1887, section 15, Second Schedule, Article 8. 

In the absence of a notification by Government under Article 8 of the 
Second Schedule of the Provincial Small Cause Courts Act, 1887, a suit for rent of 
paddy-land is not a suit of a nature cognizable by a Court of Small Causes. Con 
sequently a second appeal is not barred by section 586 of the Code of Civil Proce- 
dure, nor by proviso (a) to section 30 of the Lower Burma Courts Act. 1¢00. 

Maung Sit Le v. Maung Shwe Thin, (:901) 1 1.. B. R., 69, overruled. 

Ma-Ka v. Ma Win Byu, (1¢92) 1 L. B. R., 3353 Soundaram Ayyar v. Sennia 
Naickan, (1900) 1. L. R 23 Mad.. 547; Uma Churn Mandal v. Bijari Bewah, 
(1887) I. L. R., 15 Cal, 1745 referred to. 

; The following reference was made toa Bench by Mr. Justice 
win :— 

The suit was for Rs, 20 rent of paddy land. The only question 
for decision. now is whether an appeal lay from the decree of the 
Townsuip Court. Appellant says that the’ Township Court of “Tavoy 
hag Small Cause powers up to Rs.'50, and that the suit.is‘of a ‘nature 
cognizable by a Court of Small Causes. The authority cited in sup- 
port of the latter proposition is the ruling of Birks, ¥., in Maung Sit 
Le vy. Maung Shwe Thin (1). That ruling was cited before me once 
before in Ma Kav. Ma Win Byu (2) when I remarked in an od;ter 
dictum chat it was based on a decision of the High Court of Madras 
in Soundaram Ayyar vy. Sennia Naickan (3) which was a decision 
on the meaning of section 586, Code of Civil Procedure. There was 
no question whether a suit for rent was cognizable by a Court of 
Small Causes or not. It was agreed on both sides that the suit would 
not have been so cognizable if the Madras Government had not issued 
a notification under Article 8 of Schedule II of the Provincial Small 


Cause Courts Act. I remarked that so far as I was aware no such, 


notification had been issued in-Burma, and I am still in the same case 
as regards Burma outside Rengoon. I am of opinion that a suit for 
rent of agricultural land is noc cognizable by a Court of Small Causes 


,1L.B.R., (2) ( ) tL. B, R., 335. 
Oath (Coos) 1, L. Ry 33 i Peer = 
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1904 in Tavoy district, by reason of the terms of Article 8. As this view 

—— is contrary ‘o the ruling of Mr. Justice Birks I refer to a Bench of two ' 
Sein THAONG Judges, under section 11 of the Lower Burma Courts Act, the ques- 
Saws Wom tion—“ Is a suit for rent of paddy-landa svit ofa nature cognizable b: 

pase a Court of Small Causes in Lower Burma, outside Rangoon ?” * 


The opinion of the Bench was as follows :— 


Fox, F—If the question had been “Did ar. appeal lie to the Dis- 
trict Court from the decree of the Township Court in this case?” I do 
not think there could be the slightest doubt about the proper answer. 


Even though the Township Court had jurisdiction as a Court of 
Small Causes, the effect of section 15 and section 32, and Article 8 of 
the Second Schedule to the Provincial Small Cause Courts Act, 1887, 
is that any Court constituted under the Act, and any Court invested 
witb the jurisdiction of Courts under the Act, is precluded from exercis- 
ing jurisdiction in suits for the recovery of rent, other than-house-rent, 
unless the Judge of the Court has been expressly invested by the 
Local Government with authority to exercise jurisdiction with respect 
thereto. The Judge of the Tavoy Township Court not having been so 
invested, and the suit haying been one for rent other than house-rent, 
it follows that the Township Court could not have taken cognizance 
of the suit under its Small Cause Court jurisdiction. It did not pro- 
fess todo so. The suit was dealt with in the exercise of its ordinary 
jurisdiction, consequently an appeal lay from its decree to the District 
Court. This answer to the concrete question arising in the case 
affords a guide to the question referred. I am clearly of opinion that 
a suit for rent of paddy-land is not a suit of a nature cognizable Ly a 
Court of Small Causes in Lower Burma, outside of Rangoon, since 
the Judge of the Rangoon Court of Small Causes is the only Judge in 
Lower Burma who has been expressly authorized to exercise jurisdic- 

»tionvin suits for'rent other than house-rent. _ ak 








The decision in Maung Lev. Maung Shwe Thin (1) was in 
accord with the ruling of a. majority of a Full Bench of the Madras 
High Court in Soundaram Ayyar v. Sennia Natckan (3). In the 
latter case much of the reasoning on which the conclusion was based 
turned upon the fact that the Local Government of Madras had invest- 
ed all Subordinate Judges and District Munsifs in that Presidency 
with the authority indicated in Article 8 of the Second Schedule to 
the Provincial Small Cause Courts Act, 1887. No doubt the learned 
Judges did not base their conclusion entirely on this fact, and in the. 
case of Maung Sit Le v. Maung Shwe Thin (1) some words of one of 
the learned Judges are quoted with apprwval which show that he con- 
sidered that in’ any case suits for recovery of rent other than house- 
rent are of a nature cognizable by a Court ‘of Small Causes. 

Iam unable to adopt this view. The effect of section 15 of, the 
Act and Article 8 of the Second Schedule appears to me to be 
that the Supreme Legislative body made suits of the nature in question 
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: “hon-cognizable by Small Cause Courts, but it did what is often done 
in Indian Legislation: it delegated part of its powers to othe: autho- 
rities, and enabled those authorities to make such suits cognizable by 
Courts presided over by Judges expressly invested by such authorities 
with jurisdiction to try them. 

Icannot find that the decision of the Madras High Court has as 
yet been adopted by any other High Court. : 

The decision in Uma Churn Mandal v. Bijari Bewah (4), which 
is still ar: authority in Bengal, conflicts with it. 

I would answer the question referred in the negative. 

Thirkell White, C. F.—I concur. ee 


Before Mr. Fustice Birks. 
THET SHE v. MAUNG BA. 
Messrs. Eddis, Connell and Lentaigne | Messrs. Cowasjee and Cowasjee and 
for appellant (defendant.) Palit for respondent ( plaintiff.) 
Evidence —Copies of documents—Evidence Act, s. 64. 

When a copy of a document has been produced and admitted in evidence with- 
out objection in a Corrt of First Instance, the objection that it is only a copy and 
not the original cannot be raised in the Appellate Court. 

Akbur Ali*v: Bhyea Lal Fha, (1880) 1. L_R.,6 Cal., 666; Chimnaji Govind 
Godbole v. Dinkar Dhondev Godbole, (1886) I. L. R., 1t Bom, 3205 cited, 

* * * . * 

The only question of law that seems to arise is that stated in the 2nd 
and 3rd grounds of appeal, that the Courts below erred in admitting 
a copy of the sale certificate in place of the original, which has not 
been proved to be lost." Mr. Connell also urges that the only other 
evidence as to the sale is that of Maung Kya Bo, the father of Maung 
Ba and husband of Ma Lon Ma Gale. His evidence shows that the 
rent was in arrears for fallow rate but the Myodk said he would self 
forthe qhole'téVvenue due. The iand was put-up but there was no 
bidder, According to this witness, Maung Hmat did not pay the 
arreais but Maung Lu Wale, the agent of Ma Lon Ma Gale, did and 
the land was sold to him at_the Myodk’s Court house but he, Maung 
Kya Bo, was not present. Exhibit 6, however, shows that this revenue 
sale has been accepted by the revenue authorities and the Courts below 
are correct in saying that the Civil Courts are barred from questioning 
a revenue sale under sections 55 and 56 of the Land Revenue Act. 

_. Mr. Cowasjee' for the respondent urges that, as the Courts below 
have admitted the copy of the sale certificate without objection taken 
it would be inequitable to raise the objection. now and he cites the 
following cases : 

(1) Akbur Ali v. Bhyca Lal Fha (1). In that case certain copies of 
Chakbunds and a Sanad were filed by defendant without objection 
taken, and these were admitted by the Court of First Instance. The 
Lower Appellate Court rejected them as inadmissible. Garth, C. %., 


(4) (1887), I. L. R., 15 Cal., 174. 
“(x) (1880) I. L. R,, 6 Cal., 666. 
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remarked: “It is clear that where copies of documents are admitted 
and rezd in the Court of First Instance without objection, no objection 
to their “admission can afterwards be taken in a Court of Appeal.” 
This case was referred to in two subsequent decisions (9 Cal., 813, and 
12 Cal., 182) but the particular point now in question was not dis- 
cussed. 

(2) Chimnaji Govind Godbole v. DinkarDhondev Godéole (2). In 
this case a copy of a copy had been admitted in evidence in the Court 
of First Instance and was excluded. on this ground by. the Assistant 
Judge on appeal. Wes/, ¥., held that the Appellate Court had no 
right to raise the objection or recognize it on appeal as no objection 
to its admission had been taken in the Court below. The object of the 
rule is obvious for. if objection is taken, the party producing the copy 
can ask for an adjournment in order to get the original or else to give 


_ evidence justifying the admission of secondary evidence. I do nct think 


the 2nd and 3rd grounds of appeal are maintainable. 
* * * * . 


There is no appeal on the facts for both the Courts concur. 
The appeal is dismissed with costs. 


Before Mr. Fustice Birks. 
YON BYU v. SHWE TAIK Axp MIN SU. 


Messrs. Burn and Burn—for the appellant | Messrs. Agabeg and Maung Kin— 
(defendant). for the respendents (plaintiffs). 

Claim to land in town—Lower Burma Town and Village Lands Act, 1898, 
sections 11, 15—bar to jurisdiction of Civil Court. 

In a suit for recovery of a house site in 4 town to which the Lower Burma Town 
and Village Lands Act, 1898, applies, the question, wnether plaintifi’s right to the 
land has ceased under section 11 of the Act Wy reason of his abandonment of it for 
more than two years continuously, is one which must under clause (2) of section 15 
of the Act be referred for determination to the Revenue Officer. 

. The plaintiff-respondent, Maiing-Shwe Taik, sued: Maung Yon Byu 
to recover a house site in Pantanaw, worth Rs: 150. 3 

The first plaintiff alleges that his parents had occupied this site for 
30 years; it had come into plaintiff’s possession by suceession and that 
he had held it for 15 years; that his house had been destroyed by a 
cyclone in 1902 and that in 1904 he had put down posts in ordcr to 
build a new house, that defendant had pulled down these posts while 
he was absent and had occupied the site. 

A second plaint was filed, from which it appears that Ma Min Nu, 
the second plaintiff and mother-in-law of Maung Taik, was the real owner 
and she joined with him in the suit against defendant after an objection 
raised by him. 

The defence was that defendant had received permission from the 
Revenue authorities to occupy the vacant sites.. Ma Min Na’s former 
title was apparently admitted, but she was alleged to have abandoned 
the site and could not resume it as she paid no tax andshad no potta. 





(2) (1886) I. L, R., 11 Bom,, 320. 
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The Court of First Instance dismissed the suit, which was decreed 
by the Lower Appellate Court. 
There are seven grounds of special appeal as follows:— 
(1) That the plaintiff snould have brought his claim before a* 
» Revenue Officer under the Burma Land and Revenue Act. - 
(2) That the evidence shows abandonment for more than two 


ears, 
(3) That no objections were made when notices were issued by 
the Township Officer. 
(4) That his permit has never been cancelled, 
(5) That appellant has built a house thereon costing. Rs. 500, 
(6) That respondent knew that appellant was building and re- 
mained quiet till he had spent Rs. 500. 

With regard to these. grounds it may be observed that as the site is 
in Pantanaw town the Lower Burma Land and Revenue Act, 1876, 
is not applicable under clauses (d) and (e) of section 4. The Act 
that applies will be the Lower Burma Town and Village Lands Act, 
1898 (Act IV of 1898). Section 11 of that Act provides that “a land- 
holder’s right in respect of any land shall cease after he abandons pos- 
session for two years continuously.” Section 15 provides that “ When- 
ever a question arises in any proceeding before a Civil Court as to 
whether any person has acquired landholder’s rights in respect of any 
land * * * * and whenever any question arises as to whether 
a landholder’s right having been acquired has been subsequently lost, 
the Court shall refer such question to the Revenue Officer and shall 
give judgment in accordance with his decision thereon.” In this case 
the Court of First Instance seems mistaken in thinking that Ma Min 

»Nu, the second plaintiff, did not acquire a landholder’s right merely 
because she did not pay revenue for 12 years. She appears to have 
acquired a good title under section 8, clause (@). The only point in 
the.case to detérmiue was whether that landholder’s right had ceased 
under section 14. This mattes should have been referred to a 
Revenue Officer as arising under the last clause of section 15. Section 
41 of the Act provides that.no Civil Court shall have jurisdiction to 
determine (a) any matter which under this Act is to be determined 
by a Revenue Officer, (6) any claim to any right to land as against 
the Government. From some passages in the judgment of the Court 
of First Instance it would seem that the permission given by the 
Revenue authorities was given without proper enquiry, but the ats: 
ment in no way states that the question has been decided by the Reve- 
nue authorities and the r course was to have referred the question 
before dismissing the suit altogether. The case will be remanded to 

the Lower Appellate Court for a finding on this issue— 
Has the plaintiffs’sright ceased under section 1: of Burma Act 

IV of 1898? ; 

The decision of this issue must be referred to the proper Revenue 
Officer and the Revenue .Office:’s decision on the point must be 
certified to this Court to enable it to decide this appeal in accordance 
therewith. 

The procee ling: to be returned in three months’ time, 
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Full Bench—(Criminal Reference.) 


Before the Hon'ble Harvey Adamson, C.S.1., Chief Fudge, 
Mr. Fustice Fox and Mr. Fustice Birks. 
KING-EMPEROR wv. SAN DUN anp Escurgen OTHERS. 
Foinder of charges—joint trial of accused—summons cases—Criminal 

Procedure Code, sections 233, 242. : 

Section 233 of the Code of Crimina! Procedure, 1898, and the sections therein 
referred to relating to joinder of charges and the joint trial of several accused, 
apply to the trial of summons cases under Chapter XX of the Code. 

Queen-En-press v. Abdul Kadir, (1886) I. L. R. 9 All., 452, dissented from, 

Subrahmania Ayyar v. King-Emperor, (1901) LL L.R. a5 Mad., 61; Pulisanki 
Reddi v. The Cueen, (1882) 1. L. R., 5 Mad., 203 Queen-Empress v. Nga La Kyt, 
(1888) S. J.L. 8. 4213 King-Emperor v. Nga Po Thin, (1903), 2 L, B.R. 723 
referred to. 

The following reference was made to a Full Bench by a Bench 
consisting of Sir Herbert Thirkell White, K.C.I.E., Chief Judge and 
Mr. Justice Birks, under section 11 of the Lower Burma Courts Act, 


1900. 

Thirkell White, C. $—The accused have been tried together in a 
summary trial for separate offences and have been convicted and 
sentenced, There was no right of appeal. On the application of some 
of the accused. the learned Sessions Judge of the Delta Division, a copy 
of whose order is attached, has reported the case to this Court for 
orders, under section 438 of the Code of Criminal Procedure. 

The offences of which the accused have been convicted are under 
Rule 69 of the Rules made under the (Lower) Burma Land and Revenue 
Act, 1876, the act alleged to constitute the offence ineach case being, 
an encroachinent on a grazing ground. It is to be regretted that the 
Government Advocate was not instructed to give us the benefit of his 

in this ie. eee ae 

_It is Stated by the léarned Sessions Judge’ that ach of the accused 
“cultivated ‘a separate ‘piece “of land.“ They did not ‘all join together 
to cultivate the same piece in common. From the record, this seems 
to be, generally at least, the case. The learned Sessions Judge is of 
opinion that the trial is bad for misjoinder as the accused did not 
commit the same offence or different offences in the same transaction 
within the meaning of section 239 of the Code of Criminal Procedure. 

The offence punishable under Rule 69 of the Revenue Rules is 
triable in a summons case, and it is also triable ina summary way. The 
first observation that occurs to me is that section 233 of the Code of 
Criminal Procedure, which is the section that provides for the separate 
trial of distinct offences, occurs in the Chapter of the Code which treats 
of the charge. It seems to me that che rules in this Chapter (Chapter 
XIX) apply explicitly to cases in which a charge is framed, that is, to 
cases ether than summons Cases and summary trials. The leading case 
on the subject of misjoinder in crimiral trials is that of Sudrahmania 
Ayyar v. King-Emperor(t) in which the law was Set forth and 


(1) (igor) I. L, R. 25 Mad. 61. 
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explauned by their Lordships of the Privy Council. Their Lordships’ 
ruling that misjoinder is an illegality and rot merely an irre,ularity is 
+ based on the position that there was a contravention o: a positive 
;enactment in the Code of Criminal Procedure. It does not s¢éem to me 


that this ruling can apply to cases to which the rules in Chapter XIX - 


of the Code do not apply. 

I do not think that there is any provision of the Code, other than 
the provisions in Chapter XIX, which explicitly requires separate 
offences to be tried separately. But I find that in the case of Puli- 
sanki Reddi v. The Queen (2) the High Court at Madras set aside 
convictions on the ground that the accused persons must nndoubtedly 
have been prejudiced by the several charges having being disposed of 
in one trial. The offences in respect of which the accused were tried 
were under section 2go0 and section 291, Indian Penal Code ; the case 
was therefore a summons case. The High Court explicitly mentions’ 


“charges” but it is not clear whether the word is used in its technical’ 


sense. 

Some observations relevant to the matter under consideration may 
be found in the judgment of Mahmood, $., in Queen-Empress y. Abdul 
Kadir(3} in which it was said :— 1 

“It seems to me clear upon general principles, that each individual member of 
the community is, in the absence of exceptional authority conferred by the law to 
the contrary effect, entitled, when required by the judiciary either to forfeit his 
Nberty or to have that liberty qualified, to insist that his case should be separately 
tried.’ 

I find that in this case it was-contended that section 239 of the 
Code of Criminal Procedure, 1882, (which 1s substantially the same 
and in the same part of the Code as the same section in the Code of 
“1898) is applicable tc summons cases. And this view ceems to have 
been accepted by the learned Judge. With all respect, it seems to me 
that the contrary is obviously the case,°.As I have observed, the 
section,..occurs :in .the . Chapter. treating of. the charge,. not in the 
Chapter of General Provisions as to inquiries and trials. : 

ome light may be thrown upon the subject by the fact that in the 
revised Code of Criminal Procedure, 1898, a new sub-section (4) was 
added to section 117, authorizing enquiries into the case of two or 
more persons in certain cases. It seems probable that the provision 
was inserted in view of the general principle stated by Makmood, F. 

In the absence, so far as I can ascertain, of any specific rule on the 
subject, I am disposed to think that the trial of several persons at the 
same trial, when the case is a summons case or is tried summarily, is 
permissible only when the joint trial cannot reasonably be held to 
Prejudice the accused in their defence. Where a joint trial would or 
might prejudice the accused, they should be tried separately. 

In the present ‘case, I agree that the accused were prejudiced by 
being tried together. | also agree with the Sessions Judge in thinking 
that the trial should in any case have been held regularly, not sum- 
marily. 5 








(2) (1882) I. L. R. 5 Mad., 20. 
(3) (1886) L. L. Ry g All, 452. 
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I would therefore reverse the convictions and sentences and direct 
that the “nes. be refunded ¢o the accused, namely, San Dun, Shwe Bok, 
Mutu. Tha*Han, Shwe Le, Po Lan, Ba Cho, Aung Myat, Ma Twe, Po 
Kin, Po-Ka, Shwe Hla Gyi, Po Hla, Paw La, Shwe Ngo, Nga Nyo,’ 


» Po Aung, Tun Baw and Tha U. 


I would leave it to the discretion of the District Magistrate to direct 
further proceedings, if he thinks fit to do so. 

A somewhat important point of law is involved in this case ;, and as 
we are'diametrically opposed as to its proper determination, I think it 
should be referred to a Full Bench under section 11 of the Lower 
Burma Cotrts Act, 1900. . 

The question I would refer is whether Chapter XIX of the Code of 
Criminal Procedure and especially section 233 of the Code applies to: 
this case, which is a-summons case in which no formal charge need be 
framed (section 242, Code of Criminal Procedure). 

Birks, ¥.—-I concur with the learned Chief Judge in thinking that 
the accused have been prejudiced by being tried together and that the 
convictions should be set aside, 1 am clearly of.opinion however that 
sections 233 to 239 inclusive Criminal Procedure Code, apply to all 
trials whether a formal charge ‘s framed or not. It may be observed 
that section 242 Criminal Procedure Code seems to contemplate a 
“ charge” though not a ‘formal charge” ‘and Chapters XX—XXII of 
the Criminal Procedure Code deal with “ trials” and cot “enquiries.” 
Though the word “trial” is not defired in section 4 as the words 
“enquiry,” “investigation,” and “ judicial proceeding” are, it is, I 
think, clear from sections 5, 228, 229, 230, 231, and 232 that the old 
distinction between investigation by the Police, enquiries by Magis- 
trates and trials by Magistrates or Judges as defined in the Code of 
1872 is maintained. A trial begins when the conditions stated in section 
221 (5) are fulfilled and accused is asked to plead either to a formal 
or informal charge. Chapter’ XIX (‘of the Charge”) in.mediately 


: precedes Chaptérs XX to’ XXIII which deal with trials, as ifthe charge 


“ were 





essential élément in a “trial” as “distiiigaishéd from a mere 
“inquiry” or “judicial proceeding”. Section 233 would: not find an 
appropriate place in Chapter XXII] which deals with “ general provi- 
sions as to inquiries and trials’ for it is not applicable to mere inquiries. 
Proceedings held under Chapter VIII for the prevention of offences 
are not described as “trials” but “inquiries” and clause 2 of section 
117 says that such “inquiry” shall be made as nearly as may be 
practicable * * * in the manner prescribed for conducting 
“trials ” in summons cases or warrant cases. The wording of the 
amendment in sub-section (4) of section 117 seems rather to overrule 


* the opinion expressed by Mr. Meres in Queen-Empress v. Nga La Kyt 


(4) that two or more persons associated together in the matter under 
enquiry must be tried separately. Earlier in his judgment Mr. Meres 
said that section 239 Criminal Procedure Cede had no application to 
the case under consideration. The wording of section ,117 Criminal 
Frocedure Code seems to support the finding of the majority of the 


(4) (1888) S. J. L. B. gar, 
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* Bench in the King-Emperor v. Nga Po Thin (s) that these inquiries 
do not end in “sentences.” Iunderstand my learned colleajue would 
“hold sections 233 to 239 not applicable to any summary trial, but many 
‘warrant cases are tried summarily and the illustrations to sections 233 


to 239 refer to thefts. .It does not seem to me that the procedure - 


laid down in Chapters XX and XXI affects the provisions of Chapter 
XIX except as to the formality with which the charge is drawn up and 
the stage of the proceedings at which the trial commences. In summons 
cases the charge is stated in section 242 and in warrant cases under 
section 254 and section 262 provides that the procedure under these 
Chapters shall be followed in summary trials except that the record is 
briefer. As my learned colleague differs from me on this point I 
concur in the matter being referred to a Full Bench though it may be 
noted that the case can be decided without an answer to the reference. 


The opinions of the Fudges of the Full Bench were as follows :— 


Fox, ¥.—The question referred is “ Whether Chapter XIX of the 
Code of Criminal Procedure and especially section 233 of the Code 
applies to this case, which is a summons case in which no formal 
charge need be framed.” . 

ection 233 of the Code enacts that for every distinct offence of 
which any person is accused there shall be a separate charge, and every 
such charge shail be tried separately except in the cases mentioned in 
sections 234, 235, 236 and 23y. 

This is a comprehensive provision laying down a broad principle of 
procedure, The question is whether the trial of a summons case is 
excepted from such procedure by reason of section 242 enacting that 
in such a trial “i# shall not be necessary to frame a formal charge.” 

The word “ charge” is not defined in the Code. In section 242 

the word “accuged’’\is used in connection with the particulars of the 

, offence being stated to the accuseé person, but it is used in the same 
sense as the word “charged” in ordinary parlance. Possibly the expla- 
nation of the use of th2 former instead of the latter word is that it was 
considered that the former would emphasize the fact that no formal 
charge was necessary. The concluding words of the section appear 
to contemplate that in a summons trial there is a charge of an offence, 
although it is not necessary to embody it in writing in accordance with 
the provisions of sections 221, 222 and 223 of the Code. : 

I would say in answer to the question referred that section 233 of 
the Code of Criminal Procedure and the sections mentioned in it apply 
to trials of summons cases under Chapter XX of the Code. 

Birks, f.—I concur in the view expressed by Mr. Justice Fox, that 
section 233 Criminal Procedure Code is of universal application. A 
charge seems to me to be an essential eiement in any trial and it may 
be noted that if the provisions.as to joinder of charges do not apply to 
summons cases, there are no other provisions of law to guide Magis- 
trates in dealing with such cases. 

Adamson, C. ¥—I concur. 


(5) (1903) 2 L. B. Ry 72. 
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- (Civil Reference.) 


Before the Hon'ble Mr. Harvey Adamson, C.S.1., Chief Fudge, © 
and Mr. Fussice Fox. . 
MA NYEIN AND PO LU z. MA KON, . 
Mc. Giles—for appellants (defendants,) 
Mr. McDonnell—fcr respondent (plaintiff). 
it—joinder of claims—s 
i Spe SS ta ry a 
A suit for possession of immoveable property brought against persons claiming 
under a title which is found to be bad, and not eagte3 a claim for mesne profits, 
or 


bars a subsequent suit for mesne profits accruing before the date of the filing 
of the first suit. 


Oktamav. Ma Bwa, (1900) 1 L. B. R. 13, overruled in part. 

Lalessor Babuiv. Sanki Bibi, (1891) 1. L. R. 19, Cal. 615, dissented from. 

Lalji Mal v. Hulasi, (1881) I, L. R. Ally Gos, Meta Kusur v. 2anarsi 
Prasad, (1893) I. L. R. 17 All., 533, Venkoba v. Subbanna, (1887) [. L.R. 11 
Mad., 151, followed. 

Madan Mohan Lal v. Lala Sheosanker Sahat, (1885) 1. L. R. 12 Cal., 4823 
Maung Chit Le y. Maung Pan Nyo, (1904) 10 B. 1. R., 246; Chand Kour v. 
Partab Singh, (1888) I. L. R. 16 Cal. 98, Cooke v. Gill, (1873) L. R.8C. P. 
107 ; referred to. 

The following reference was made to a Bench by Mr. Justice 
Birks :— 

The plaintiff-respondent filed suit No. 122 in tue Subdivisional 
Court of Pyapén, to recover 70°33 acres of paddy land alleged to have 
been wrongfully jet out by the appellants, Ma Nyein and Maung 
Po Lu, to thethird defendant, Maung Shwe Hman. It is admitted 
that the plaint did not contain a claim for mesne. profits. The plain- 
tiff obtained a decree for the land on the 24th October 1903, and a 
note is appended to the judgment that the land_can be made over 
after the harvest, 7e., on the 31st March 1904. The first and second 
defendants appealed,:but .the appeal svas.:practically withcrawn and 
the decree of the Court of-.First-Instance-was~ only modified as to the 
boundaries set out in th e. The plaintiff then filed suit No. 8 
of 1904 in the same Court for Rs. 1,000 being the value of 1200 
baskets of paddy due for rent for two years as mesne profits, after 
deducting a. 170 paid for revenve. The plaintiff obtained a decree 
for Rs 927-9-8. The Court of First Instance held that the suit was not 
barred and this decision was confirmed by the Court of First Appeal 
which cited the ruling of this Court in Oktama v. Mu Bwa ,1). 

Mr. Giles argues that this case is not applicable, as may be con- 
cluded fromthe last words in that judgment.—“ There is no cross- 
appeal with regard to the claim for rent prior to the decree, so that 
jt isnot necessary to discuss the question whether that claim would 
be barred.” I have referred to the pleadings and judgments in that 
case and I find that the claim for the first year’s rent had accrued 
before the 9th August 1897, the date ot the institution of the suit for 
recovery of the land, while the mesne profits were subsequent to the 
decree. I see that Mr. Palit then argued that the lower Appellate 
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7 
Court was wrong in refusing to allow the first year’s rent, quoting 
Lalessor Babui vy. Fanki Bibi (2) but he admitted he ‘iad filed no 
cross-appeal with regard to the first year’s rent disailowed by the 
lower Appellate Court. Mr. Giles is, therefore, correct in saying that 
itwas not necessary,to follow the ruling in the case of Lalessor 
Babui in order to determine the appeal and that the remark, “The 
Court of First Instance was wrong in holding that a suit for mesne 
profits alone was barred under section 43 Civil Procedure Code” was 
merely .an obiter dictum. 

The only question todetermine in this appeal is whether a suit 


for possession of property in which mesne profits are ‘not claimed is’ 


a bar to a subsequent suit for mesne profits which have accrued prior to 
the institution of the first suit. It is admitted that the Calcutta High 
Court has always held that such subsequent suit is not barred, while 
the Allahabad and Madras High Courts and more recently the Judicial 
Commissioner, Upper Burma, have held that it is. 

Mr, Giles’ argument is that the words “entitled to make” which 
were substituted for “ arising out of the cavse of action” in section 43 
of Act X of 1877 shew thatthe Legislature adopted the views of 
Straight and Spankie, $.F., who used these words inthe Full Bench 
ruling of the Allahabad High Court in Lalji Mal vy. Hulasi (3). 
This is clearly a mistake, for the words in question were substituted by 
Act XII of 1579, and the learned Judges were quoting the words of 
the existing law when the; delivered judgment in March 1881. In 
that case the plaintiff sued for the specific performance of a contract 
of mortgage, but did not ask for compensation for the breach of it, 
the measure of which would have been reasonably estimated at the 
amount of mesne profits misappropriated. The case was decided 
under Act X of 1877 and the Court held that the claims for compen- 

. sation and mesne profits were in respect of one andthe same cause 
of action. Spankiv, F,; cited sections 43, 44, clause (a), sections 211 
and 244 as bearing out this view. The Calcutta High Court in Lales- 
sor Babui v. Fanhi Bibi (2) held that this case was not in point, 
presumably as the cause of action in that case arose out of a mortgage 
bond and the suit was for specific performance. It appears, however, 
that the plaintiff obtained possession in his first suit and therefore the 
first suit was for recovery of immoveable property within the 
meaning of section 44, which is the same in the Act of 1877 and the 
Act of 1882. 

Ina later ruling Mewa Kuar v. Banarsi Prasad (4) decided in 
May 1895 under the present Code, Edge, C. ¥., and Banerji, F., held 
that this case and also that of Venkoba v. Subbanna (5) were appli- 
cable to a subsequent suit for mesne profits after the plaintiff had 
brought a suit for~ejectment on a forfeiture: The learned Judges 
observed that in section 44 the words “cause of action” and “claim” 
were treated as synonymous. The Calcutta High Court in La/essor 





a 2) (1891) I. L. R., 19 Cale,, 645. (4) (1895) I. L. Ri, 17 All, 53 
g (1881° 1. L. R. 3 All, 660. k (5) (1887) LLL. R17 Madea. 
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Babui’s czse held that though the wording of the section was some- 
what differe.t from the Act of 1859, claims for possession and mesne 
profits were still distinct claims. “They held that’ section 44 merely 
permitted the joinder in one suit of a claim for recovery of immove- 
able property with one for mesne profits in rcgard to the same pro- 
perty. Iconcur with Mr. Justice irwir that the case of Madan 
Mohan Lal v. Lala Sheosanker Sahai (6) does not throw much 
light on the views taken by either the High Court of Calcutta or of 
adras. It appears that in the case under appeal there had been 
a separate and subsequent suit for a portion of the mesne profits, after 
the plaintiff had sued for possession alone, and the judgment of the 
Calcutta High Court was confirmed which stated he could not have 
joined all his claims for mesne profits in one suit, The point was not 
before Their Lordships io determine whether the first suit for mesne 
profits was maintainable. They did not, however, express any opinion 
as to whether the practice in the mofussil in Bengal was wrong as to 
allowing such suits, 7 ; 
The matter is not free from difficulty for I concur with the 
Calcutta High Court in thinking section 44 of the Code of 1882 is 
permissive in character. ]t seems to lay down a general rule that no 
other cause of action shall be joined with a suit for recovery of im- 
moveable property, unless with the leave of the Court, except claims 
for mesne profits and siiailar claims. Sections 7,8,g aud 10 of Act 
Vill of 1859 reads as follows :— 

7. Every suit shall include the whole of the claim arising out of the cause of 
action, but a plaintiff may relinquish any portion of his claim in order to bring the 
suit within the jurisdiction of any Court. Ifa plaintiff relinquish or omit to sue 
for any portion of his claim, a suit for the portion so relinquished or omitted shall 
not afterwards be entertained. 

8. Causes of action by and against the same parties, and cognizable by 
the same Court, may be joined in the same suit, provided the entire claim in 


respect of the amount or value of.the- property in suit.do.not.exceed the juisdiction 


‘of such Court. rss Py SE ae, + 
~~ * g, If two or ‘more causes'of action be-joined™ in one suit and the-Court shall 
be of opinion that they cannot conveniently be tried together, the Court may order 
separate trials of such causes of action.to be held. 

ro. A claim for the recovery of land and a claim for the mesne profits of such 
and shall be deemed to be distinct causes of action within the meaning of the two 
last preceding sections. 

It may be noted that section 10 in this act is really an explana- 
tion of the two preceding sections for it expressly refers to them. 
In Act X of 1877, section 44, the corresponding secticn, appears in 
the same terms as in Act X of 1882 and appears to forma distinct 
provision of law aimed against multifariousness as section 43 is aimed 
against splitting the cause of action. I* it is argued that the omission 
ee the words. “a claim for recovery of land and a claim for mesne 
profits shall be deemed to be distinct causes of action within the mean- 
ing of the last two preceding sections” iu the later Codes indicates that 
a claim for recovery of land and recovery of mesne profits is only one 
cause of action, the omission of the reference to the preceding sections 


(6) 1885, I. L. R,, 12 Cal., 482. 
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seems also to indicate that the Calcuita_practice was correct and that 
section 44 was not simply an explanation of section 43. _'n my opinion 
the illustration to section 43 shews the kind of claim which the Legis- 
lature considered the plaintiff was entitled to make in respect of the 
cause of action. _ It i3 obvious that if a man has three years’ rent due 
to him at the time he sues for arrears of rent and he Gulp sues for one 
year’s rent his cause of action was simply for recovery of rent due and 
that he should have joined all his claims for arrears of rent. In com- 
paring section to of Act VIII of 1889 with section 44 of Act X of 1877 
which was not altered when the Code was amended in 1882 I think it is 
clear that the Legislature intended that suits for recovery of rent were 
of sufficient importance to be tried by themselves and that it is merely 
optional with the plaintiff to include a claim for mesne profits or rents 
when he brings such a suit. I think on the general principles of inter- 
pretation of statutes that where the provisions of a Code are suscep- 
tible of two interpretations, and the application of one of them will act 
as a bar to claims that are justly due, the interpretation most favourable 
to the person seeking the redress should be adopted. At the time the 
Code of 1882 was passed it would have been easy for the Legislature to 
add another illustration to section 43 which would set at rest the 
divergence of opinion between the Calcutta and the Allahabad High 
Courts. As the point is of some importance and the Judicial Commis- 
sioner of Upper Bares has taken a contrary view in Maung Chit Lev. 
Maung Pan Nyo (7) 1 will cefer the question to a Bench, 

The question to be referred is :— 

Does a suit for possession brought by a plaintiff against persons 
claiming under a title found to be bad when mesne profits are not 
claimed at the time:the suit is brought, bar a subsequent suit for mesne 
profits accruing before the date the first suit was filed? 

The opinion of the. Bench was-as follows :— i 

Fox; F—The question referred ‘is “Does a suit for ‘possession 
brought by plaintif! against persons claiming under a title found to be 
bad when mesne profits are not claimed at the time the suit is brought, 
bar a subsequent suit for mesne profits accruing before the date the 
first suit was filed? 

In Oxtama v. Ma Bwa (1) the learned Judge who has referred the 
case following the decision of the Calcutta High Court in Lalessor 
Babui v. Fanki Bibi (2) held that such a suit for mesne profits is not 
barred by a previous suit for possession. 

The answer to the question must in my judgment depend on the 
proper construction of section 43 of the present Code of Civil Proce- 
dure. This enacts (1) that every suit shall include the whole of the 
claim which the plaintiff is entitled to make in respect of the cause of 
action : (2) that if a plaintiff. omit to sue in respect of, or intentionally 
relinquish any portion of his claim, he shall not afterwards sue in 
respect of the portion so omitted or relinquished; and (3) that a 








(7) (1904) 10 B. L. R. 246. 
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pefson ertitled to more than one remedy in respect of the same cause 
of action-m-y sue for all or any of his remedies but if he omits (except 
with the leave of the Court obtained before the first hearing) to sue for 
any of such remedies, he shall not afterwards sue for the remedy so 
omitted. The effect of these rules appears to me to be that a plaintiff © 
must include in his claims in-a suit all the remedies and reliefs open to 
him upon the cause of action on which he sues, and that if he omits 
(except with the leave of the Court) to claim any remedies or reliefs 
open to him, he cannot afterwards sue for such remedies or relieis, 
The term “cause of action’’ is not defined in the present Code. 


- In English Lew it means every fact which is material to be proved to 


entitle the plaintiff to succeed and every fact which the defendant 
would have a right to traverse. Possibly a more exact definition 
would be ‘‘all the facts. which it would be necessary for a party to 
allege, and if not admitted to prove, in order to support his claim toa 
decree, or to an order capable of execution.” * 

In Chand Kour v. Partab Singh (8) Their Lordships of the Privy 
Council refer to the term as meaning the media upon which the plain- 
tiff asks the Court to arrive at a conclusion in his favour, 

What then are the facts which a plaintiff must allege, and if neces- 
sary prove, in order to support a claim to possession? He must accord- 
ing to clause (d) of section 50 of the Code, state that at a certain time 
he was or became entitled to possession of the land he sues for, and 
that since that time and up to the date of filing his pant the defendant 
has had and has withheld and still withholds such land from him. If 
he proves such facts,he is entitled toa decree for possession. Such 
facts would also entitle him to a decree for mesne profits, that is to say 
compensation for the withholding of possession, it he claimed them. * 
Consequently on identical facts he is entitled to two remedies. If so, 
section 43 of the Code compels him to sue for both remedies in one 
suit at the ti i if he does not dovso. »_ 

This iththe “of @ Full Bench of the 
ulast’ (3) which was fol- 
lowed in Mewa Kuar v. Banarst Prasad (4) in the same Court. In 
the latter case, the learned Judges say that it is possible that there may 
be a case in which a party would be entitled to. claim recovery of im- 
moveable property and to claim mesne profits in respect of that property 
in which the cause of action might not be the same, but such a case 
did not present itself to their minds, I also am unable to think of any 
such case, and none has been suggested by counsel. 

In Venkoba v. Subbanna (5) a Bench of the Madras High Court 
also held that a party suing ‘or possession who does not also claim 
mesne profits due to him at the time is debarred by section 43 of the 
Code from afterwards suing for such mesne profits in.a separate suit, 

It has been argued that if section 43, has the.above effect, Rule A 
of section 44 isunnecessary. The wording and position of section 44 
in the Code present some difficulties. If the term “cause of action” 
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in that section is used in its ordinary meaning, the section world appear 
to have been intended to provide an exception to the rule iv. section 45 
that a plaintiff may unite in the same ‘suit several causes. of action 
against the same defendant or defendants, and from the wording of 
section 45 this would appear to be the case. $ 

The latter part of Rule A of section 44 however treats claims for 
remedies as “ causes of action,” which they are not. The confusion 
of language does not appear to me to be a sufficient ground for hold- 
ing tnat the claims mentioned in clauses (a), (4) and (c) of Rule Aare 
distinct causes of action from the cause of action ina suit for the 
recovery of immoveable property, o for departing from the plain rules 
given in section 43 of the Code. 

T would answer the question referred in the affirmative. 

Adamson, C. ¥.—In my view the Allahabad und Madras rulings are 
more consonant with the language of the Code than the Calcutta 
ruling. As stated in Cooke v. Gill (9) the words “cause of action’’ 
have been held from the earliest time to mean every fact which it is 
material to prove to entitle the plaintiff to succeed. The cause of action 
in a claim to recover possession of immoveable property is identical 
with the cause of action in a claim -for the mesne profits of that pro- 
perty. Recovery of pene and mesne profits constitute the whole 
of the claim which the plaintiff is entitled to make in respect of the 
cause of actiou, and in accordance with the prcvisions of section 43 of 
:the Code of Civil Procedure, *f he cmits to sue in respect of a portion 
of the claim he shall not afterwards sue in respect of the portion so 
omitted. If the words “ cause of action” in Rule A of section 44 bear 
their ordinary meaning that clause would seem to imply that the cause 
of action in a claim for recovery of immoveable property may be differ- 
ent from the cause of action in a claim in respect of mesne profits of 
the same property. But I find myself in the same difficulty as my 
learned colleague and the learned Judges of the Allahabad-High: Court, 

“and-no such case presents itselt tomy mind, It appears to me that the 
words “ cause of action” in Kule A of section 44 are not used in their 
ordinary sense, and are simply equivalent to “claim.” Rule Bit will be 
observed commences with the words “no claim” and though Rule A 
commences with the words “no cause of action” the remainder of the 
rule shows that their real meaning is simply “no claim.” In this view 
sections 43 and 44 are quite consistent with each other. Biit however 
that may be I agree with my learned colleague in thinking that the 
obscurity of section 44 is no reason for disregarding the plainrules given 
in section 43 of the Code, and would answer the question referred in 
the affirmative. 





(9) (1873) L. x, 8 C. P., 107. 
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. FULL BENCH—(Civil Reference). 


Before thi Hon'ble Mr. Hurvey Adamson, C.S.1., Chief Fudge, Mr. 
’ "Y$ustice Fox and Mr. Fustice Birks. 


MAUNG KIN v. MAUNG SA, a 


Messrs. Das and Christopher—for- Messrs, Agabeg and Maung Kin—for 
appellant (plaintiff). respondent (defendant). 
Limitation—appeal—decree signed after date of judgment—time requisite for 
obtaining Soloed Limitation Act, 1877, s. 12, Schedule II, “Arkicle 156. 
Under section 12 of the Indian Limitation Act, 1877, the time requisite for 
obtaining a copy of the decree begins only when a step has been taken to obtain the 


copy. 
ert party may apply for a copy of a decree before it is drawn up and signed. 

If at the tine when an application for a copy is made the decree is not ready, 
a party appealing is entitled to allowance of the time during which the decrer 
remains unsigned, but so long as he has made no application for a copy, the uon- 
signature of the decree can have no effect on him, and the period between the date 
of judgment and the date on which the decree was actually signed cannot be 
claimed by him. 

Bani Madhub Mitter vy. Matungini Dassi, (1886) 1.L.R. 13 Cal. tog; Gopal 
aueere Chakravarti v..Preonath Dutt, (1904) I. 32 Cal., 175; dissented 
irom, 

Bechi y. Ahsan-Ullah Khan, (1 LL.R. 12 All, 462; Vamaji y. Antaji, 
(1898) 1.LAR. 23 Bom, 4423 fotiotes 99) ent Fee oe 

ire Hossein v. Mussummat Umda 3ibi, (1895) 1 C.W.N. 933 Golam Gaffar 
Mandal v. Goljan Bibi, (1°97) 1.L.R. 25 Cal., 109; referred to. 

The following reference was made t2 a Full Bench by Mr. Justice’ 
Fox :— 

On behalf of the respondent an objection has been taken that this 
appeal was barred by limitation, although it was admitted as being 
within time. 

The decree appealed from is dated the goth April 1904. The 
decree however was not actually signed by the District Judge until the 

.18th May. 1904. . The appellant applied for-copies_of the judgment 
and decree on: the 6th:May..1904. Fhe -copy.of=the: judgment was 
ready and made over to the appellant on the gtb. May 1904, and the 
copy of the decree was ready and made over on the 20th May 1904. 

If the time allowable for an appeal to this Court is computed 
according to the method adopted by the Full Bench of the Calcutta 
High Court in Bani Madhub Mitter vy. Matungini Dassi (x) the time 
up to the date on witch the decree was actually signed is first of all to 
be allowed to the appellant, and he would also be allowed two days after 
that date, 7.¢., up to the 2oth May when the copy of deciee was ready. 
The 18th August 1904 which was the day on which the appeal was 
presented is the goth day after the 20th May, therefore on this method 
of computation the appeal is not time harred. 

The Allahabad High Court however in Bechi vy. Ahsan-Ullak 
Khan (2) dissented from the above decision, and in Yamaji v. Antajt 
(3) a Bench of the Bombay High Court adopted the ruling of the 
Allahabad High Court.as correct. i 


886) I. L. R. 13 Cal., 890) I. L R. 12 All, 461. 
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According to the method of computation laid down by these High 
Courts, the appeal was presented after the time allowed. _ 

Article 156 of the 2nd Division of the 2nd Schedule ‘o the Limita- 
tion Act allows 9o days from the date of the decree or order appealed 
against for an appeal to a High Court. Under the first paragraph of 
section 12 of the Act the day from which the period of go days is to 
be reckoned must be excluded. Reckoning from the 1st May the goth 
day was the 3oth July 1904. 

Under the second paragraph of the same section the time requisite 
for obtaining a copy of the decree appealed against is also to be ex- 
cluded. Such time in this case amounted to 14 days, #.e., from the 6th 
to the 2oth May. Consequently the 13th August was the last day for 
presenting an appeal within the time allowed. I incline to think that 
the method of computation adopted by the Allahabad and Bombay 
High Courts is strictly correct and in accordance with the Act, and 
that the method adopted by the Calcutta High Court is not wholly 
admissible, but in view of the difference of opinion on the matter, I 
refer to a Bench of the Court under section 11 of the Lower Burma 
Courts Act, the following question :— ’ 

“Was this appeal presented after the time allowed by the Limi- 
tation Act for an appeal to a High Court?” 


The opinion of the Bench was as follows :— 
Adamson, C. $-—The question referred is— 


Was this appeal presented after the time allowed by the Limita- 
tion Act for an appeal to a High Court ? J 

The decree is dated goth April 1904. It was actually signed on 
18th May 1904. Application fora copy was made on 6th May 1904. 
The copy was ready for delivery and was actually delivered on 20th 
May 1904. .The appeal was presented on 18th augue 1904. If the 
perio’ between goth April and 6th May be excluded the appeal is not 
time barréd, If that period be included the appeal is time-barred. 
‘The question is whether the appellant is entitled to deduct the time 
betweer the delivery of judgment and the signing of the decree in 
computing the time taken in presenting his appeal. 

In Bani Madhub Mitterv. Matungini Dassi(t) the Full Bench on 
‘the Calcutta High Court held that where a suitor is unable to obtaie 
a copy of a decree from which he desires to appeal, by reason of thf 
decree being unsigned, he is entitled under section 12 of the Limita- 
tion Act to deduct the time between the delivery of the judgment and 
that of the signing of the decree in computing the time taken in pre- 
senting his appeal. The ground of that decision was that the decree 
‘was not in existence until it vas signed, and could not be copied, and 
that therefore the time. up to the actual date of signing the decree 
should be taken under the provisions of section 12 of the Limitation 
Act as time requisite for obtzining a copy of the decree. 

The Full Bench of the Allahabad High Court dissented from this 
‘decision in Becki v. Ahsan-Ullah Khan (2) and held that in computing 
the time to be excluded under section 12 of the Limitation Act from 
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a period of limitation the “time requisite for obtaining a copy” does 
not begin until an application for copy has been made, If therefore, 
-after judgme-t, the decree remains unsigned, such interval is not to 
be excluded from the period of limitation. unless, an application for 
copy having been made, the applicant is actually and necessarily de+ 
layed, through the decree not having been signed. 

In Yamaji v. Antaji (3) a Bench of thé Bombay High Court after 
commenting on these two cases took the same view as the Allahabad 
Court, and held that the time requisite for obtaining a copy must be 
confined to the action of the party who wishes to obtain a copy, and 


-must be taken to commence only when he does something in order to 


obtain a copy. . 

Three other rulings have been referred to in the argument, In 
Afsul Hossain y. Mussummat Umda Bibi(4)and Golam Gaffar 
Mandal v. Goljan Bibi (5) it was held that in an application for ex -- 
cution of a decree limitation should be calculated from the date of the 
decree and not from the date on which it was actually signed, In those 
cases there was no question as to the time requisite for obtaining 
copies, and consequently they have no concern with the present case, 
In Gopal Chandra Chakravarti v. Preonath Dutt (6) a Bench of 
the Calcutta High Court merely reiterated the fact that in accordance 
with the practice and precedents in Bengal the appellant was entitled 
in counting the period of limitation to a deduction of the period from 
the date of the decree to the date on which it was actually signed, 
thus following the Full Bench ruling of that Court which has already 
been referred to. 

In my opinion the question has been exhaustively argued in the 
decisions of the Allahabad and Bombay Courts which nave been quoted. 
The Limitation Act prescribes that the time for presenting an appeal 
shall run from the date of the decree appealed against. In accordance 

Civil Procedure Code, the date 

if the decree must be taken to be the date on which the judgment was 
mouticed. “T think that the words “time requisite for obtaining a copy 
of the decree” in section 12 of the Limitation Act, must bear the con- 
struction that has been put on them by the Allahabad and Bombay High 
Courts. The time begins only when a step has been taken in order to 
obtain a copy. 1am unable to agree with the argument of the learned 
advocate for appellant that an application cannot be made for a copy of 
adecree that is not actually in existence. A party is at liberty to ask 
for a copy whether the decree is signed or not. Knowing,.as he does, 
that under the law the decree must bear date the day on which the 
judgment was pronounced, it is necessary that he should time his 
application for copy on the assumption thatthe date of the judgment 
is the date of the decree. If at the time when the application for copy 
is made, the decree is not ready, he will of course be entitled to. the 
allowance of the time during which the decree remains unsigned, but 








(4) (1895) I. C. W.N. 93. | (5) (1897) 1. L. R., 25 Cal, 109. 
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‘so long as he has made no application, the non-signature of the: decree 
can have no effect upon him. 


On these grounds I would answer the question referred in the 


“affirmative. 


I may add that in the arguments something was said as to the effect 
of section 5 of the Limitation Act on the present case. That appears 
to me to be a question for the consideration of the Judge who wil pass 
final orders in the matter, which is not included in the reference, 


Birks F—1 concur with the learned Chief Judge in thinking the . 


question ‘must be answered in the affirmative. It seems to me that 
the view taken by the Calcutta High Court might give a very unfair, 
advantage to an appellant in cases where a decree, though made out; 
was >ot signed for a considerable time by oversight. In 99 per cent. 
‘of the decrees that are passed in the mofussil the decree can be made 
out.within 24 hours after the judgment is delivered, and a party has 
no right to count on undue delay in preparing decrees. The law does 
not require that a party should ascertain that the decree is made out 
aud signed before applying for a copy, and I am unable to accept 
Mr. Das’ view that a party cannot apply for a thing which is not in 
existence. Section 205 of the Civil Procedure Code seems to have 
been purposely passed so as to avoid undue delay in the preparation 
or decrees. Allusion has been made’to the order of this Court now 
published in paragraph 522 of use Lower Burma Courts Manual that 
Judges are required to note on each decree the date on which the 
decree is actually signed, as well as the date. of his decree. These 
orders seem necessary with reference to section 12 of the Limitation 
Act whether the time prior to the application for a copy uf the decree 
be excluded or not. I understand that Mr. Das is correct in saying 
that this Court has in some instances followed the Calcutta practice, but 
I am hot aware that the question has ever been argued. In my opinion 
advocates are far too ready ‘to wait till the period’ of ‘limitation’ has 
nearly expired before they apply for copies. For these reasons, I 
think that the practice of the Allahabad and Bombay Courts should be 
followed in future as being more in accordance with law. 


Fox, $.—But for the judgment of the Full Bench of the Calcutta 
High Court in Bani Madhub Mitter v. Matungint Vassi (1) 1 
should have thought that the question referred was free from doubt. 
With ali respect to the learned Judges who composed the Bench, it 
seems to me that their decision made law rather than declared it. 


The provisions of Limitation Act are to my mind clear. The 
period of ninety days allowed for an appeal to a High Court is to be 
reckoned from the date of the decree. That date must under the 
Civil Procedure Code be the same as the date on. which judgment 
was delivered. Section 12 of J.imitation Act allows an appellant 
a ferther period of time taken in obtaining copies of the judgment 
and decree. -In calculating what that time amounts to, it appears to 
me that all that can be considered is when was an effetive application 
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for copies made, and when were they réady for delivery. There is 
nothing to prevent a party from appyling for a copy of a decree imme- 
diately after judgment has been delivered. He knows that a decree 
thust follow upon ‘a final judgment in the suit as a matter of course,. 
and that it may possibly be drawn up and signed on the day 01 which 
judgment has been delivered. . 

~ He has only himself to blame if he does nct take the precaution of 
applying at once for a copy in case he may wish to appeal. _ 

Teonctt in answering the question referred in the affirmative. 


Full Bench—(Civil Reference). 


Before Sir Herbert Thirkell White, K.C1E., Chief Fudge. 
Mr. Fustice Fox and Mr. Fustice Birks. 


MA SHWE U ». MA KYU. 


Messrs. Agabeg and Maung Kin—for | Mr. Wilkins—for respondent (plaintiff). 
appellant (defendant), 


Buddhist law: Husband and wife—power of husband to alienate joint-property. 


Subject to the reservation noted below,a Burmese Buddhist husband cannot 
sell or alienate the hnapason property of himself and his wife without her consent 
or against her will. ~ 

Ma Thu v, Ma Bu, (1891) S. J. L. B., 578, followed. 

Maung Ko vy. Ma Me, (1874) §.J.L-B., 19; Maung Twe v. Ramen Chetty, 
(1900) 1 L. B. R., 11; On Sin v. Ma O Net,2 U. B. R,, 1892-96, page 303, 
referred to. 

._A sale by a Burmese Buddhist husband of the hnapazor property of himself and 
his wife made without her consent constitutes a valid transfer of his share and 
interest in the property sold, 

Maung Weik v. Shwe Lu, (1902), 1 L. B, R., 184, overruled. F 
Ma Me v. Maung Gyi, (1893) 2 U. B. R., 18y2-9%, 453 Guna v. Kyaw Gaun, 
(1895) 2.U.'B., R. 1892-96, 204; Ma Thaing v. Tha Gywe, (1902) 2 U. B. R. E: 

“of Decree,-1;- Maung -Hnion ¥: Maung: “Meik; (1904) 2-U. B. R. Buddhist law— 
Divorce, 1; Ma Poy. Ma Shwe Mi, Chan Toon’s L.. C. 1, 4183 Ma Saw Ngwe v. 
Ma Thein Yin, (1902) 1 L.B R., 198; Ma Kyi Kyi y. Ma Thein (1905) 3 L. B. R., 
85 Soobramonian Chetty v. Ma Hnin Ye, (1809), P. J. L. B.,568; Maung Tha Nu 
y Maung Kya Zan, (1903) 2 L. B. R. 167 5 referred 10. 

The following reference was made to a Full Bench by Mr. Justice 
Fox :— : 

The plaintiff-respondent, Ma Kyu, is the wife of Maung Kya Gaing. 
‘They jointly owned the land which is the subject matter of the suit. In 
1900, Maung Kya Gaing mortgaged the land to Ma Shwe U, the 
defendant-appellant, and another for Rs. 500. 


In:tg02, Maung Kya Gaing executed a deed of sale of the land to 
the defendant-appellant, which was duly registered. 

In-suit No, 37 of 1903, Maung Kya Gaing sued the defendant- 
ee for redemption of the land, alleging that in spite of the form 
of deed, the mortgagees had promised to allow him to redeem. 

“ The suit was dismissed, and Maung Kya-Gaing preferred no appeal, 
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* In’suit No. 50 of 1003, out of which the present'appeal "arises, Ma 
Kyu sued to redeem the land on payment of Rs. 500, She did not 
_ dispute the validity of the mortgage by Maung Kya Gaing, but she 
did dispute the validity: of the sale, and alleged that Maung Kya 
Gaing had made it without her knowledge and consent. The defend- 
ant set up the previous suit by Maung Kya Gaing asa bar to Ma 
Kyu’s suit. Both Courts have, I think, rightly found that it was not 
a bar.’ She-also set up that Ma Kvu was aware, at the time, of the 
sale by Kya Gaing. Both Courts have held’ that it had not been 
proved that Ma Kyu was aware of or that she had consented to the 
sale. I agree in this view. Further it is quite clear that the defend- 
ant knew that Ma Kyu was interested in the land, and if she has'to 


suffer oy taking a conveyance from only one of the persons who owned” 
ind, 


the 'and, she has only herself to blame. : 

The Subdivisional Court gave the plaintiff a decree allowing redemp- 
tion of half of the land for Rs. 250. Both parties appealed to the 
Divisional Court, and that Court gave a decree allowing the plain- 
tiff to redeem the whole of the land for Rs. 500. a , 

The defendant has appealed to this Court on the whole case. 

Notwithstanding the ruling of Fudton, ¥.C.,in Ma Thu vy. Ma 
Bu (t), it has been contended that a Burmese Buddhist husband has 
aright to alienate the Anapazon property of himself and his wife 
without her consent or agains: her will. Mr. Fulton based his ruling 
upon his interpretation of one section of the Manugye Dhammathat 
Since the time when the decision was given many more Dhammathats 
have become available to the Courts than were then available, and the 
texts given in sections 251 and 252 of the ex-Kinwun Mingyi’s Digest 
appear to me to throw some doubt on the correctness of the above 
decision’ It was accepted as corr: ct by this Court in Maung Twe v. 
Ramen Chetty (2), but I am not aware that any question as to its cortect- 
nes§ was raised or argued in'that case, which turned upon the 
question of whether the wife’s consent had been proved or not. m ” 

In the present case a further question arises which was expressly 
not dealt with by Mr. Fulton in the case of Ma Thu v. Ma Bu (1). The 
Divisional Court having given a_ decree for redemption of the whole 
ofthe property, aclaim has been put forward on behalf of the 
defendant for retention of half of the property on the ground that the 
sale to her by Maung Kya Gaing put her in his shoes as regards his 
share in the equity of redemption. It is therefore according to Mr. 
Fulton’s judgment necessary to consider wh-ther the -husband~ could 
sell his own share in kn2faszon property without his wife’s consent, 
and whether his sale, although possibly ineffectual as a.transfer‘of the 
whole property, is to be held effectual as a transfer of. his share and 
interest in it. i srs wee 

The questions raised are important, and | have doubts as to the 
correct decision of them. “3 ai Ty 
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I accordingly refer toa Bench ofthe Court the following ques- 

tions :— 

(1) Whether a Burmese Buddhist. husbandc an validlysell or 
alienate the Anapazon property of himself and his wife 
without her consent or against her w:ll? 

- (2) Whether. a sale bya Burmese Buddhist husband of the 
Anapazon property of himself and his wife made without 
her consent constitutes a valid transfer of his share and 
interest in the property sold? 

The opinion of the Bench was as follows :— 

Thirkell White, C. $—The questions referred to the Full Bench 


are:— 

(1) Whether. a, Burmese Buddhist husband can validly sell or 

alienate the hnapazon property of himself and his wife ~ith- 
- out her consent or against her will, 

(2) Whether a saleby a Burmese Buddhist husband of the 
Anapazon property of himself and his wife made without her 
consent, constitutes a valid transfer of his share and interest 
in the property sold. 


The first question was considered so long ago as the. year 1874 by 
the Special Court and the conclusion drawn by the learned Judges 
(Sandford and Wilbinson, FF.) was that both husband and wife 
have each a certain power over their ioint hnapazon or lettelpwa 
property, 7.e., each may lend it, but neither may permanently alienate 
it (Muung Ko v. Ma Me) (3). The point was also fully considered by 
the Judicial Commissioner of Lower Bnrma, Mr.. Fulton, in the case 
of Ma Thuy. Ma Bu(t) decided in the year 1891. -His decision was 
that a husband cannot sell the joint property without his wife’s assent, 
express or implied. This ruling has been followed up to the present 
time, .. But it is*now sought to have it reconsidered: on the ground 

s ruiing has béen accepted without 
discussion and that there are now available authorities which were 
not accessible when the case last cited was decided. It is no doubt true 
that Mr. Fulton’s ruling has been accepted and followed from time 
to time without discussion, The fact that its validity has not hitherto 
been seriously questioned either here or in Upper Burma, ie an indica- 
tion that it is not contrary to the law as generally accepted. 

No doubt there are texts which indicate the view of the Buddhist 
Jaw that the husband is the lord of the wife and has control over the 
joint property; and this view has been upheld by our Courts. But the 
analysis of the law made by Mr. Fulton shews that this control does 
not extend to the permanent aliénatica of the whole of the joint pro- 

tty. Even in the Attasankhepa Vannana, compiled by the Kinwun 

‘ingyi who advised against the view taken by Mr. Fulton, it is laid 
down that the power of disposal of a iiusband or wife over his or her 
own separate property does not extend-to the alienation of the whole 
of it, but only of a reasonable quantity (section 406). 








(3) (1874) S.J. L. B,, 19. 
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A fortiori, an even stricter rule, might be expected to apply to the 


case of joint property. The passage from the Manugye Dhammathat . 


(VI. 43) on which Mr. Fulton mainly relied is clear and explicit against 
, the power of the husband to <lienate joint property. 

So far as Ican see the only authority which was not available’ 
when Mr. Fulton’s. judgment was pronounced and which we are now 
asked to regard as an authority for superseding that judgment is that 
of the texts collected in section -251 of Volume II of the Digest of 
Buddnist Law. The only one of these texts which explicitly declares 
the power of the busband to alienate joint property is the text from 
Dhamma Vinicchaya: . a 

“The husband has the right to repudiate the alienation of joint-property made 
by the wife if such alienation is without his knowledge, but the wife shall not have 
the same right as against her husband.’ 

The substance of Manugye V1. 43 seems to have been overlooked 
by the compilers-of the Digest. It has not been traced in section 251 
or elsewhere. Dhamma Vinicchaya and Manugye are said both to be 
of about the same age, having been it is understood compiled in the 
reign of Abungpays. ~ There seems no reason to prefer the authority 
of Dhamma Vinicchaya to that of Manugye. Again, thetexts in this 
section cannot be regarded as conclusive. For the rule laid down in 
general terms in Dhammathathyaw (section 251) is diametrically 
opposed to the rule on the same subject cited from Panam in section 
252. If the latter text is revarded as authoritative, it is remarkable 
that the husband’s power of alienation is declared only in respect of 
his separate property. It is improbable that his power over joint 

roperty is exactly the same as his power over his own payin. 
Horcater the texts in section 251 go too far. They declare the 
control of the husband, not only over the wife’s property but also 
over her person; and they lay down rules which cannot possibly be 
applied #n the present stage-of civilization. 
“In my opiition thé texts cited in section 251 of Volume Il of the 
Digest are not suifcient authority to overrule the authorities on 
which is based the ruling in Ma Thu and Ma Bu (1). Apart from 
the texts in section 251, in so far as the matter is governed by Bud- 
dhist Law, 1 am prepared to adopt Mr. Fulton’s judgment without 
modificatioa or reserve. I am particularly impressed by the fact 
which is a matter of common knowledge, that as a matter of practice 
husbands and wives do usually join in the execution of the documents 
alienating joint property. 

In a case decided in Upper Burma (Ox Sin v. Ma ONet) (4) it was 
held that the validity ofa sale of joint property by one joint owner 
was a question to, be decided by the law of contract, not by Buddhist 


Law. If that view is adopted, it is clear that a husband has no power” 


to-alienate his wife’s share in joint property, unless he has her autho- 
rity, express or implied. The ccntrary position has not been suggested 
as tenable. 1 am, however, disposed to think that the question under 


(4) (1894) 2 U. B.-R, 1892-96, 303. 
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reference’ is really one concerning marriage, and that it should be 
decided by Buddhist Law. 

Whichever of these views is accepted, my answer to the first ques- 
tion in the reference is that, subject to the reservations stated in the 
case of Ma Thu v. Ma Bu (1) a Burmese Buddhist husband:cannot 
sell or allienate the hnapazon property of himself arid: his wife, without 
her consent or against her will. 

The second question under reference was answered in the negative 
by the !ate learned Chief Judge of this Court in Maung Weik v. Shwe 
£u(5). But in so far as that decision purported to be based on the 
authority of ia Thu v. Ma Bu (1) it must be regatded as open to recon- 
sideration. For in the case iast cited, as is pointed out in the present 
order of refererice, the question was explicitly reserved. 

The ruling in Ma Me v. Maung Gyi (6) is a distinct authority for 
the position that a Burmese Buddhist husband can alienate his share in 
joint property of himself and his wife. So is the decision in Guna v. 
Kyaw Gaung (7) and the latter ruling in Ma Thaing v. Tha Gywe ) 
is to the same effect. That the wife's share in joint property can be 
attached is assumed in the latest Upper Burma case of Maung Hmon 
y. Maung Meik (9): No authority except that of Maung Werk y. 
Shwe Lu (5) has been cited to the contrary ; and no text. ot Buddhist 
Law precisely applicable can be traced. ‘Ihe nearest analogy is that of 
a gift by a husband of joint property to a person whom he wishes to 
take as a lesser wife or concubine. In tuat case, the gift is declared 
valid to the extent of the half which is said to be the husband's pro- 

erty. If the matter is to be decided on general principles and not by 
Buddhist Law, I think there can be no doubt that the transfer would 
be valid. Section 44 of the Iransfer of i'roperty Act states the general 
principle in the case of immoveable property. 


_. My answer therefore to the second question in the’ order of re‘erence 

is that ‘a = saleby a_ Burmese. Buddhist -“husband-of.the Anapazon 

property’ of himself and his wife made without her consent constitutes a 
valid transfer of his share and interest in the property sold. 


Fox, ¥—I adopt the views of the learned Chief Judge, and concur 
in the answers to the questions referred. 


Birks, ¥—The questions referred to us by Mr. Justice Fox involve 
a reconsideration, not only of the ruling in Ma Thu v, Ma Bu (1) 
but also of two rulings ot this Court in the cases of Mauny Twe vy. 
Ramen Chetty (2) where that ruling was expressly followed; and Maung 
Weikv. Shwe Lu (5) decided by the late Chief Judge of this Court 
in which the doctrine laid down in Ma Thu’s case- was still further ex- 
tended to limit the right of the husband to alienate cven his own share 





1902) 17L. B. R., 184. ° U.B. R,, 1892096, 2g 
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in the joint property without the consent of his wife. It is conceded 
that this ruling of Mr. Justice Fulton’s has-never been questioned till 
‘now, and that it is in conformity with the previous ruling of the special, 
Court in Maung Ko v. Ma Me (3). 

Maung Kin for the appq at argues that as Ma Thu’s case 
was decided in February 1891, and the Kinwun Mingyi's Digest was 
not published till November 26th, 18g6, sections 251 and: 252 of that 
work: were not brought to Mr. Fulton’s notice ; nor was the 2nd Volume 
on marriage, translated in June 1900, when Mr. Fulton’s ruling was 
followed by a Bench of-this Court in Maung Twe’s case. These two 
sections read as follows :— 


“ Section 251.—The husband has control over the wife and joint property while 
the wife is entitled only to what has been given her by the husband, 


Manussika.—The husband has control over the wife’s property, but she has 
none over his. It is only with his permission that she has -any control over his 
property .. ..The husband has control over his wife and joint property, she is’ 
sited only to what is given her by him, and her expenditure is regulated by his 
wishes. © 

Vilasa.—'l he husband has control over the property of his wife but the wife has 
none over that‘of her husband. She holds property with his permission because 
the husband is the lord and master of his w:fe. Even in performing works of. 
charity she has to obtain his consent. Therefore the wife should be guided by her , 
husband and she should respect and obey him. - 

Myingun.—The husband has control over his wife’s property, the parents over 
their chi.dren’s. The wife shall not without her husband’s knowledge give away 
to anoher even the property whic she has acquired separately by her own 
personal skill and labour. He has control even over her person. 


Dhammathatkyaw.—The husband has control even over the property brought by 
his wife to the marriage, and she cannot alienate it at her pleasure without his 
consent. Because the husband has control over her very person, 

Dhamma.—The husband has the right to repudiate the alienation of joint pro- 
perty made by the wife if such alienation is without his knowledge but the wife 
shall not hav ¢ same right as against her husband, . 
he.-vife-has not the right to give away proj in charity without 
f her husband, on the ground thatshe is of the same class znd rank 
asthe husband. Great bencfit does not accrue from such gifts of property in 
charity. She should perform charitable works only w th his knowledge, ior then 
only would she obtain the merit arising out of her love and respect for her husband 
and her confidence in him. The husband, however, has the right to give away 

roperty in charity or to make a gift of property to one through aflection without 
Fis wites knowedge and she enjoys the mevit all the same. ‘The wife has no right 
to object to the alienation of Seopesty made by her husband, but he may object 
to that made by her because the husband is the lord of his wife. When both hus- 
band and wife jointly give away property in charity, the beriefits which accrue are 
very great, But if neither of them is virtuous or charitable, they must have trans- 
migrated from the animal world, and will on their death, be re-born in the four 
infernal worlds. So says Rishi Manu. 

Vannana.—In a married couple tht husband has control over the wife’s pro- 
perty. She holds property only with his permission. Even when she desires to 
perform charitable works she has to obtain his permission. She should always 
respect and obey him. : 

‘Rasi—The husband has control over his wife's property but the wife has none 
over her husband’s, She holds pereery with his permission betause the husband 
ia the lord and master of the.wife. Even. in performing works-of charity she has 
to obtain his ‘consent. Therefore a wife should be guided by her Lusband-and , 


she should respect anc obey him. 
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‘The teachings of the Buddha contain the following story which supports the 
rule of the Dhammathat. ° One day King Vessentra gave away his Queen Maddi 
Devi, having alteady given away his children the day previous. She did not show 
the least sign of anger, sorrow, or injured feeling, but with a natural and serene 
countenance looked at her lord and expressed herself thus: 


. *My Lord. and King! You have every right to give me away to whomsoeveryou™ 


please. The person to whom I am given away may make mea slave, or sell me 
to another or kill me. {1 am your first married. wife and you have complete control 
over me, and in giving away your wife, of whom you have an absolute right of 
disposal, { shall not in any way be provoked. So do with me as you please? 

Sonda.—(The same as the second extract from Manussika.) _ 

Manu—Ina eerie in which the husband and wife belong to the same class and 

as the right to object to the wife giving away property.in 
charity, but she has not the same right against him. 

Section 252.—Whether in the case of a husband and wife who have both been 
married previously each has the right of absolute disposal over the property 
brought by him or her to the marriage. 

Manussika,—The wife shall not alienate even her own property without her 
husband’s knowledge. 

Panami.—In the case of a couple who have each been married previous to their 
present union, the husband has the right to alienate to whomsoever he pleases the 
property brought by him to the marriage ; but except as herein provided he shall 
not alienate the property brought by the wife to the marriage; over Such property 
she alone has the right to alienate as she pleases. Provided Ithat the husband may 
utilize his wife’s property in payment of a criminal fine without previously obtain- 
ing her permission. If the husband find any property belonging to the wife in the 
possession of her paramour to whom she has given it secretly, he has the right to 
recover it.” 

I think there can be no question that these passages do seem to give 
the husband an unfettered control over the whole property of the wifn 
on the ground that he is the lord and master of the wife. Mr. Fulton 
relied on section 43 of Book VI of the Manugye. Ihave examined the 
and Volume of the Digest but have been unable to find this passage 
uted, ;-7+ is possible that it was omitted from the Digest as bad Law, 


“for Ind wce:that the” Kinwun.Mingyi, the compiler of the D.ges¢, who 


was one of those consulted by. Mr. 





ton, insisted-most-strongly on the 


* absolute rights of the husband to dispose of his wife’s property. The 


texts of the Manugye which deal with the question of marriage and its 
incidents.are scattered through several books: sections 29, 30, 31, 32, 
46, 48, and 71 of Book III on the subject of debts ; sections 11 to 21 of 
section 24 of Book V ; sections 15, 16, 17, 18,19, 20, 21, 22, 23, 24, 
32, 33, and 43 of Book VI; section 3 of Book IX, besides Books X 
and XII which deal with Inheritance and Partition. It is therefore 
quite possible that an isolated text like section 43 cf Book VI was 
overlooked in the compilation of the Digest. the whole of the 34 
Dhammathats, of which Volume II professes to be a Digest on the sub-: 
ject of marriage, have not been comptetely translated ; and until this is 
done ‘it is impossible to say whether passages similar to section 43 of 
Book VI of the Manugye would not be found. The aw is thus stated in 
Spark’s Code, which professes to be based on.the Manugye. Section 
16 of Chapter I reads as follows:— = % 

“Either the husband or the wife might lend any joint prope without the 
other’s knowledge, but neither may sell or give away.any Dottion af ie without the 
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oes consent. Neither has any powér whatever over the separate property of 
other.” 

I may observe that this Code was the only authority cited by the 
Bar in Moulmein when I was Judge there in 1881 and 1882.. The rules 
taid down in Major Spark’s Code have n> doubt been modified-in 
several particulurs, for instance he takes no account of the rights of 
the ovasa son, but the general principle of equity laid down in sections 
64 and 65 of his work have been recognized both in Upper and Lower 
Buima. In the case of Ma Po v. Ma Shwe Mi (i0) where the question 
was what was the proper division of property between two sisters, 
Mr. Burgess decided in favour of an equal partition after considering a, 
number of Dkammathats which all agreed in this that some form of 
graduated division should ‘be made. “This ruling was present to my 
mind, as well as the general principles of Spark’s Code, when I held 
in the case of Ma Saw Ngwe v. Ma Thein Yin (11) that “ the custom 
here has undoubtedly wn up of an equal division among the 
co-heirs.” I notice that this ruling has been followed in the case of Ma 
Kyi Kyi v. Ma Thein (12). I mention these cases to show that the 
Courts in this Province have not felt bound to follow the rules laid 
down ifi the Diammuthats, where they are not clear, or where they 
are opposed to equitable principles which can be adduced from other 
passages of the Diammathats. 

There arc also passages in Volume II of the Digest which seem 
inconsistent with the absolvte rights claimed for the husband in sections 
251 and 252. Mr. Fulton in Ma Thu’s case referred to section 3 of 
Book XII as shewing that the husband is only lord of the wife in a limited 
sense, In section 255 of Volume II of the Digest Dhammathats are 
nearly unanimous jn holding that when the husband desires divorce 
from a wife against whom no fault can be imputed, he torfeits the whole 
of the property. Out of 25 Dhammathats the Manusstka and Pyu 
alone Rive the husband an absolute, right of divorce withdut any condi- 
tions;-the Warulinga and Diammasara divide the property equally, the 
others give the party not wishing a divorce the whole of the property, 
the same principle being applied equally to the man and the woman. 
In section 208 of the Digest the 5 duties of the husband to his wife are 
set out. The second duty is not to treat her as a slave or servant and 
the 4th ‘s entrusting to her keeping the whole of the acquired property. 
Of the 3 Dkammathats here cited the Rast says that the husband 
should give her a free hand in the control and management of the house ; 
the Dhammegara of the property acquired ; while the Cittara refers to 
the 4th duty as placing her in entire charge of the whole of his. pro- 
perty. In section 212 it may be noted that the Manusstka, which as 
above noted, gives the husbard an absolute right of divorcing his wife, 
speaks of it being a great merit for the husband to place his wife in. 
entire charge of the whole of the property, and section 213 seems to 
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treat both the husband and wife as entitled to precedence accordin; 
to their possession in greater degree of the 5 qualities of stature, goo 
looks, wealth, age, and rank. Section 274 of the Digest prohibits the 
husband though lord of the wife and her property, from conveying the 
property of the chief wife to the lesser wife and he is also liable for his” 
wife’s debts on the ground that she is his heir. 


Maung Kin’s chief argument has been that Mr. Fulton’s judgment 
draws a distinction between charitable gifts made by the husband with- 
out his wife’s consent and sales of the joint property. It is argued that 
in the former case the property is lost to the joint family while in the 
latter the proceeds of sale remain and will benefit the wife on her 
husband's death. It is only in the case of gifts for religious purposes that 
the Courts are bound to follow the Buddhist Law of gift and the case 
mentioned in Book VIII, page 238, 2nd edition of the Manugye, would 
have to be considered subject to the general considerations of equity. 
It may be noted that the same passage denies the right of the husband 
to give away the separate property of his wife while section 251 of the 
Digest seems to give the husband control over the separate property of. 
the wife. . 5 

1 am of opinion, therefore, that no frowns have been made out for 
disturbing Mr. Fulton's decision in Ma Thu's case, though I still adhere 
to the opinion. I expressed in Soobramonian Chetty v. Ma H.in Ye 
(13) that these provisions as to the husband being the,lord and master 
of the wife and her property raise the presumption that when they are 
living together and the husband acts alone in dealing with the joint pro- 
perty he is acting as his wife's agent in respect of her interest as well 
as his own. This is, however, purely a question of fact, which will 
depend upon the circumstances of each case. I wou'd answer the first 
question referred to us in the negative. 


With regard to the second question the late Chief Judge’s opinion in 


“Maung *Weik's-case was probably based oa: his-constructiun: of section 


“as of Ook VI of the Maiugye, which’ :eems ‘to treat” the intere- ts of, 
i 


teacher and scholar and. husband and wife over each . other's 
property as joint and indivisible and this seems also to be the view 
taken in section 16 of Spark’s Code. In neither passage. is anytling- 
said about the right of the husband or wife to alienate his Gwn or 
her own interest in the joint property. 

' The rule laid down in section 43 is that the receiver has ‘no right to” 
buy the joint property if sold by one only of the joint proprietors and 
must restore it but this-would be inequitable unless he had notice that 
the husband or wife was acting without-the authority of the other, I 
do not think this ruling of the late Chief judge has been generally follow-. 
ed, and as pointed out by my learned colleague it is rot the law in: 
Upper Burma, The only reported case I can hnd in Lower Burma since 
this decision, is Maung Tha Nu v. Maung Kya Zan (14) where. 
Mr. Fustice Fox held that the widow had a right to alienate her own 


13) (3899) Ps Ja L. D., 568, 
3} eas Ra B.R, ibn. 
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” share in the joint property of herself and husband after the “death: of 1905, 
her husband and before it was divided. - Suwz U 
J agree in the observations my learned colleague has made on this wv 


+ head and may note that the late learned Chief Judge admitted that the MA Kyu. 
matter had not been argued. I would answer the second question in = 
the reference in the affirmative. 





Full Bench—(Criminal Revision). 


Before the Howble Mr. Harvey Adamson, C.S.l, Chief Fudge, oy ae 
UtStOn 


Mr. Fustice Fox and Mr. Fustice Irwin. No. 726 of 
HLA GYI v. KING-EMPEROR. 1905. 
Mr, Eddis—for applicant. | Mr. McDonnell, Assistant Suly sth 
Government Advocate. 1905. 


Trial by jury—misdirection in charge—ambiguous verdict—conviction on 
irregular second verdict—review by Bench under section 12, Lower Burma Courts 
Act, 1900—Letters Patent, section 26—Criminal Procedure Code, sections 299 (a\,” 
302; 303; 429 434% 439) 537 (d). 

In a trial on a charge of murder at a Criminal Sessions of the Chief Court, the 
Judge presiding omitted to explain to the jury tke distinction between murder and 
culpable homicide, or upon what views of the facts the accused had committed the 
one offence or the other. The charge to the jury also suggested that a strong 
inference should be drawn against the accused from the iact that he had failed to 
take steps to bring to justice a -.zson who, it had been suggested, was the real 
oftender. 

Held per cuviam.—That in both respects the charge to the jury contained 
material misdirections. 

In the same trial, the jury after retiring returned the ambiguus verdict “ Guilt¥. 
of stabbing, but w-thout the intention of committing murder.” The learned Judg® 
presidin , instead of questioning the jury under the provisions of section 303 of the 

‘ode ‘of Criminal Procedure, read to them certain parts of sections 299 and 300 o! 
the Indian’ Perial Cade and sent them back to consider further, with instructions to 
return’a verdict of “ Guilty” or Not Guilty of murder.” The-jury after-retiring 
returned a verdict of “‘ Guilty,” and accused was convicted and sentenced to death. 

Held per Adamson, C. ¥., and Fox, .—That the procedure followed was 
illegal, and that the conviction and sentence should be set aside. In the absence of 
express authority for the ordering of a re-trial, it seemed proper to leave to the 
executive authorities the question of the institution of fresh proceedings against the 
accused. 

Per Irwir, F.- Che error was an irregularity to which section 537 of the Code 
of Criminal Procedure applies. The cenviction and sentence being set aside, 
Wishes the accused being acquitted, it would be proper to order the re-trial of the 
accused. 

Per Adamson, C. $, and Fox, ¥.—In a cast in which there has been an ilegal 
verdict and sentence, section 12 of the Lower Burma Courts Act, 1900, does not 
empower the Bench to go into the facts and decide the case on the evidence, 


Queen-Empress v. Shib Chunder Mitter, (1884) I. L. R, 10 Cal, 10794 
Queen-Empress v. O'Hara, (1890: 1. L. R, 17 Cal 642; Emperor v. Fotindva 
Nath. Gut, (1905) 8.C. W. Nu xlvilis Emperor v. Khagendra Nath Bannerji, 
(1898) 2 C. W.N4 481 Subyahmanis Ayyare. King-Emperor, (rgot) 1. L. Ri 
25 Mad., 61; Makin v. The Attorney-General ‘for New South Wales, (1894) Av 
573 Queen-Empress v, Appa Subhana  Mendre, (1884) 1.L,R,y 8 Bom, 300, - 
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Adamson, C. F—This is an application under section 12 of the 
Lower Burma Courts Act, 1900, for review of a case tried by Mr. Justice 
Irwin and a jury at the Chief Court Criminal Sessions, a certificate 
having been granted by the Government Advocate that in his opinion 
the decision should be further considered. 3 

The grounds on which review is sought are— 


(1) Various misdirections in the charge to the jury. 
(2) Mlegality in dealing with the verdict. 
The first point to be determined is whether these are questions of 
law falling within the scope of section 12 of the Lower*Burma Courts 


- Act. As regards the misdirections, we have been referred to Queen- 


Empress v. Shib Chunder Mitter(t) and Queen-Empress v. O'Hara 
(2), cases in which action was taken by the High Court of Calcutta under 
section 26 of the Letters Patent, and misdirection was treated asa 
question of law falling within the purview of that section. Sections 25 
and 26 of the Letters Patent are very similar to sections 11 and 12 of 
the Lower Burma Courts Act. If there be any difference, the latter 
are rather wider than the former. I therefore entertain no doubt that 
misdirection is a question of law as specified in sections 11 and 12 of 
the Lower Burma Courts Act. As regards the second of the grounds, 
vig., illegality in dealing with the verdict, there can [ think be no 
doubt that it also is a question of law to which the provisions of these 
sections are applicable. ’ 

I will first deal with the alleged misdizzctions. One of these, v7z., 
that the learned Judge said in the charge that Houk Kan was suffering 
and possibly could not give his evidence in a very connected way, is 
not in my opinion a misdirection, But it is unnecessary to discuss all 
the points that have been raised under the head of misdirection. It 
will suffice to refer to two. - 

The first of these is that the learned Judge in his charge failed to 
explain. the _the case. Properly to the jury .. The accused was 
tried -on a. of murder. The learned Judge did not explain to - 
the jury the distinction between murder and culpable homicide, or tell 
them under what views of the facts the accused otight to be ‘convicted 
of murder or culpable homicide, or to be acquitted. I think that this 
omission amounts to a vital misdirection. 

The second alleged misdirection to which I will refer consists of 
the following extract from the charge:— * 

dl eae yee should consider especially this fact, that the deceased Houk Kan 
was examined in the hospital, and among the questions asked in cross examination 
by the accused’s pleader was, ‘ Did you strike San Wa? Did you struggle with 
San Wa?’ He denied both. This seems to suggest distinctly that Houk Kan had 
had a row with San Wa, and apparently that San Wa was the person who stabbed 
Houk Kan, It is not explained why in all thz-evidence before you, San Wa is not 
mentioned, and no. attempt has been made to bring San Wa to justice. The 
accused Hla Gyi, you observe, was not a helpless prisoner at that time, He had 
egeeee a pleader for his defence, and if it is true that he kicked San Wa, and 
San Wa stabbed him, you naturally would expect that his pleader would have made 
the most’ strenuous efforts to bring San Wa to justice, in order to ctzar his cliert, 
He was not dependent on the deg The pleader could have gone ‘to the Magis: 
trate-and" laid “a: complaint San Wa was really the person who to accused’s' 
knowledge had stabbed Houk Kan.” 


(1) (1884) I, L, Ra 10 Cal, 1079, | (2) (1890) I, L, R., 17 Cale, 6425 
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This passage suggests that it is the duty of the accused not only 
to meet the charge against himself, but te-take steps to bring the reat 
offender to justice. It suggests that a strong inference should be 
drawn against the accused because he failed to do so, « It comes near 
the end of the charge and the jury were asked to give special attention 
to it. It is reasonable to ernpee that it carried great weight with the 
jury. The inference which they were asked to draw is not justifiable 
and in my opinion the passage quoted is a vital misdirection that might 
well iiave led to an erroneous verdict. 


1905. 
Ha Gr? 
v. 
Kixe-Empgror. 


I am of opinion that the misdirections which I have discussed 


afford sufficient ground for review’ of the case, * i 

I now turn to the alleged illegality in dealing with the verdict. 
The jury unanimously returned a verdict of Wend of stabbin; butt 
without the intention of committing murder,’ e learned Judge; 
thereupon read to them parts of sections 299 and 300 of the Indian; 
Penal Code, and sent them back to consider further, with instructions: 
to return a verdict of either “guilty” or “not guilty of murder.” } 
The jury retired, and after a time returned a verdict of guilty, and: 
sentence of death was passed. Section 302 of the Code of Criminal? 
Procedure. declares under what circumstances a Judge may require a_ 
jury to retire for further consideration, that is to say, when the jury: 
are not unanimous. If the jury are unanimous the verdict must be 
received, unless it is no verdict at all. If the verdict is ambiguous, the! 
Judge may under the provisions of section 303 ask them such questions 
as are necessary to ascertain what their verdict is, and he must record 
the questions and answers. The law does not prescribe any specific 
form in which the jury are to give their verdict. They may give it in’ 
any form which they think fit, and if it is not exhaustive, it is the duty? 
of the Judge to put such questions to them as will elicit a complete 
finding. In the present case the verdict, “Guilty of stabbing, but 
withou’ the intention of committing murder” is a verdict, and it is not 
contrary to. law, -buc it is ambiguous, and in my opinion the learned 
Judge’ erred in law in sending the jury back to consider further, | 
instead. of asking such questions as were necessary to remove the 
ambiguity and recording the questions and answers. The accused 
has been prejudiced by this error, for it cannot be doubted that an 
accused *s prejudiced when a lawful verdict, which primd facie 
amounts to some thing less than “ guilty of murder” is replaced by an’ 
unlawful verdict of “ guilty of murder.” This error in law also in my: 
view affords ground for review of the case. 

There remains the question, what remedy can be applied. _Appli- 
cant’s learned Counsel urges that every thing that occurred after the 
first verdict of the jury is illegal and void, that the trial is incomplete, 
and that, the jury having been discharged, it cannot now be completed. 
He argues that an uncompleted trial before a High Court and a jury 
is a final disposal of the charge, that accused cannot be retried, and 
that tke old trial cannot be meuded.. Mr. Eddis has the courage of his 
convictions, and even asserts that if a trial for murder before a High 
Court and a jury were brought to an abrupt conclusion by the escape 

.of the accused, or by the accused assaulting and incapacitating the 
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Judge, the accused would thereby be purged {fof all consequences in 
respect of the murder. In support of this contention we are re‘erred to 
Emperor v. Fotindra Nath Gui (3) and Emperor vy. Khagendra 
Nath Bannerjz (4). E ° 
"In the first of these cases the accused was charged with murder and 
was put on his trial at the Calcutta High Court Sessions beofte a Judge 
and a special jury. The jury informed the Court that they were divided 
in their verdict in the proportion of 6 to 2, and that there was-no nossi- 
bility of their being unanimous. The Judge thezeupon discharged the 
jury and ordered a re-trial. The Chief Justice appointed another Judge to 
’ preside over tne re-trial, and on the accused eppearing before the latter 
Judge and a fresh jury objection was taken that the former Judge erred 
in not ascertaining the verdict of the jury, that his discharge of the jury 
was an improper discharge, that the former Judge and jury had seisin 
of the case, that the Court which had seisin being no longer in existence 
no other Court had power to try the case, and that the Chief Justice had 
no power to make the transfer. The Advocate-General intervened, and 
said that after reading the deposition of the witnesses, he consider d 
that it was a case in which a xolle prosegut should be entered. The 
Judge remarked that if the Advocate-General had not taken this cours», 
he would have referred the case to a Full Bench, and he discharged the 
accused, and ordered that the discharge should amount to an acquittal. 
The second case was one in which'a Judge of the Calcutta High 
Court after partly hearing a case at the Criminal Sessions retired 
because he was personally interested inthe case. The jury was not 
discharged, and the Chief Justice appointed another Judge to take his 
place. It was objected that the latter Judge could not proceed with 
the trial, because the former Judge had seisin of the case, and because 
the Chief Justice had no power to transfer a case already begun. The 
Advocate-General in this case also entered a nolle prosegui. The 
accused stood discharged but was not acquitted. ... ts 
The cases are‘not altogether on the same: parallel.as the present 
“one. They merély assert that a Judge appointed to take a particular 
Sessions has the control of the cases on the calendar, an‘ that after a 
Judge has been appointed to take a Sessions, the Chief Justice has no 
further power in. the matter. In such a case apparently the easiest 
way to escape from the dilemma is to enter a nolle prusegui, to dis- 
charge the accused, and to leave it to the executive authorities to 
prosecute him again if it is worth their while, for it is to be observed 
that under the provisions of section 333 of the Code of Criminal Pro- 
cedure, a nolle prosegui does not ordinarily amount to an acquittal. 
In the latter of those cases it is admitted in the arguments that the 
result would haye been different if the High Court had been acting 
under section 26 of the Letters Patent, in which case it would have had 
powers of revision. This is exactly the position in the present case. 
A Full Bench of this Court is exercising its authority under section 12 
of the Lower Burma Courts Act, which is equivalent to section 26 of 


(3) (1903) 8 C. W. N., xlvili. an 
(4) (1898) 2 C. W.N., 48x. 
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the Letters Patent, and holding that position, it has fuli power to 
‘exercise the complete authority given by that section, In the words of 
the section it may review the case and finally determine the. question 
of law, and thereupon alter the judgment, orde-, or sentence passed by 
the Judge, and pass such judgment, order, or sentence as it thinks right. 


If the error of law had been confined to misdirection, the first ed 
of the Court would have been to examine the evidence and ascertain, 
whether in fact the misdirection had caused a failure of justice, that is 
to say, whether the evidence on the record was sufficient to support the 
verdict. For without doing so it would be impossible to comply with: 
clause (d) of section 537 of the Code of Criminal Procedure. But this 
procedure would afford no solution to the present case where there is 
no intelligible verdict. The second verdict is illegal and void. The 
first verdict may be a verdict of murder, or of culpable homicide, or of 
grievous hurt, or of hurt, or even of no offence at all. In the form in’ 
which it was returned it is meaningless. The conviction and sentence: 
which followed the illegal verdict are illegal, and it is clear that the first 
thing to be done is to set aside the conviction and sentence. 


The question remains whether more than this can be done. Obvi- 
ously the most appropriate course would be to order a re-trial. But 1am 
unable. to find any instance in which a High Court in India has ordered 
a re-taial of < case tried by itself. It has never been done under sec- 
tion 26 of the Letters Patent. Section 12 of the Lower Burma Courts 
Act corresponds so nearly with section 26 of the Letters Patent that 
I find myself unable to hald that the former contains a power ef order- 
ing a re-trial which is not included in the latter. The language of sec- 
tion 12 of the Lower Burma Courts Act is somewhat wider than that. of 
section 26 of the Letters Patent, but is not nearly so wide as the langu- 
age of section 423 of the Code of Criminal Procedure, which read 
with s¢ction 429 specifies the powers of an-Appellate or- Revisional 
Court; and which besides inciuding~all the powers: that are mentioned 
in section 12 of the Lower Burma ‘Courts Act, includes also by special 
mention the power of ordering a re-trial. Moreover section 423 applies 
only to re-trial by a Court subordinate to the High Court. Subrahmania 
Ayyar y. King-Emperor (5) is a case in which it would apparently 
have been. appropriate for the Privy Council to order a re-trial by the 
High Court, but no such order was passed. The cases quoted above, 
namely, Emperor v. Fotindra\ Nath Gut (3) and Emperor v. 
Khagendra Nath Bannerji (4) so far as they go appear to indicate 
that when a case has failed in the High Court owifig to an irremediable 
error in law, the only course open is to annul the trial. 


I am therefore of opinion Lat in the present case we should confine 
our order to setting aside the conviction and sentence. . 
Fox, F.—I agree with the !earned Chiet Judge in holding that there 
were .nisdirections in the learned Judge’s charge to the jury, and that 
there was illegality in dealing with the verdict. 


(5) (1903) I. L. Ry, 25 Mad.,"6r. 
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1905. : The latter is a ground on which, in my opinion, the judgment and 
HuG 1 sentence recorded must be set aside, and I propose: to deal with the 
¥ case on that ground alone, and not to consider the effect or consequences 


of the. misdirections. - 

It is clear that this Bench has power under section 12 of the Lower 
Burma Courts Act, 1900, to set aside the judgment arid sentence on the 
ground of their illegality. 

Whether it has power to do more, and whether, if it has power to do 
more, it should do anything more, are difficult questions. 

The learned adyocate for the prisoner has urged that upon the first 

- expression of the jury’s verdict, the prisoner is entitled to be acquitted 
of the charge on which he was tried. aie 

I. cannot accede to the argument.. The verdict was “ guilty of stab- 
bing without the intention of committing murder.” It does not expli- 
citly acquit him of the offence of murder, and it is evident that the jury 
thought that the prisoner had been guilty of some offence. Reading it 
in one light, it may be said that it amounts to an acquittal of murder, 
by an act done with the intention of causing death, which is the first 
set of circumstances set out in section 300 of the Indian Penal Code 
under which culpable homicide amounts to murder _ It leaves untouched 
however the other circumstances set out in the section under which 
culpable homicide amounts to murder. Consequently the verdict was 
incomplete, and there is no verdict of acquittal; or one which amounts to 
an acguittal, on the charge with reference to those sets of circumstances. 

Further this verdict was not, in my opinion, according to law. .Sec- 
tion 299 of the Code of Criminal Procedure. enacts—“ It is the duty of 
the jury (2) to decide which view of the facts is true, and then to return 
the verdict which under such view ought, according tu the direction of 
the Judge, to be returned.” : 

- The learned. Judge directed the jury that if they found that the 
prisoner stabbed the deceased person, and if the stab was the cause of 
thel ater 's death, they should find the prisoner guilty of murder. Although 
the learned Judge's diréction may have-béen-wrong, it-was the duty of 
the jury to bring in a verdict of murder if’ they found the above to: have 
been the facts. It has been held by the High Courts in India that juries 
are not confined to bringing in general verdicts, that is to say, verdicts 
of “guilty ”. or “not guilty,” but they may give their verdicts in any 
form‘ they choose, or in other words they may give.special verdicts; 
but I_take it that special verdicts must be complete or capable of being 
completed by questions from the Judge under section 303 of the Code 
of Criminal Procedure, and that the final result must be in accordance 
with the law as set out in claus* (a) of section 299 of that Code. 
Passing to the question of what action this Bench can take in the pro- 
ceeding under section’ 12’ of the Lower Burma Courts Act, it appears to 
me clear that it can do what 4 High Court can do under section 26 ‘of 
the Letters. Patent constituting it Whether it can do more-owing to 
somewhat wider terms, need not be considered. in this case, for thé case 
does not call for such question to be decided. Si kage oe 

All the High Courts of India have held that it is open to a Bench 

dealing with a case under section 26 of the Letters Patent; and finding 
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that there has been an error of law, to go into the facts and evidence, 
and itself to decide the guilt or innocence of the accuséd. All the cases, 
except one, in which it has been so held, were decided previous to the 
ruling of Their Lordships of the Privy Council in Makin v. The Attor- 
ney-General for New South Wales.(6) That case and the subsequent 
tuling of Their Lordships in Subvamania Ayyar v. King-Emperor (5) 
appest to me to call for consideration whether the rulings of the Indian 

‘igh Courts above referred to are under all circumstances correct in 
law. Under section 26 of the Letters Patent, the Advocate-General, 
and under section 12 of the Lower Burma Courts Act, the Government 
Advocate may certify that any point or question of law in.a-case should 
be further considered, and on this question coming before a Bench, the 
Bench may review the case, or such part of it as may be necessary, and 
finally determine the question, arid may thereupon alter the judgment, 
order or sentence (the last word is the only one used in section 26 of 
the Letters Patent) and may pass such judgment, order or sentence as it 
thinks right. The power of a Bench when a Judge has himself re- 
served a question of law under section 434 of the Code of Criminal 
Procedure is identical. 

In Makin v. The Attorney-General for New South Wales (6) the 
learned Judge who presided at the trial of the prisoners reserved points 
of law as to the admissibility of certain evidence. The case came 
before a Bench of the Supreme Court on a case stated by him, and 
under the,law of New South Wales the Bench had power to determine 
the questions of law and to “affirm, amend, or reverse the judgment 
“ given or avoid or arrest the same, or to order any entry to be made 
“on the record that. the person convicted ought not to have been con- 
“vieted, or to make such other order as justice requires, provided that 
“no conviction or judgment made thereon shall be reversed arrested 
“or avoided on any case so stated unless for some substantial wrong 
"or othr miscarriage of justice.” - e 

An appeal was madé to the Privy Council against the decision of 
the Bench of the Sup-eme Court which held the evidence admissible 
and sustained the conviction of the prisoners.. Although Their Lord- 
ships of the Privy Council upheld the ruling of the Bench on'the ques- 
tions as to the admissibility of evidence, they saw fit to give their 
opinions also upon another question which had been referred by the 
learned Judge who tried the case, which was whether, if the evidence 
was not admissible, the prisoners were rightly convicted. Their Lord- 
ships gave their opinion on this point because of its importance. They 
say:— 

“The point of law involved is, whether, where the Judge who tries 2 case 
reserves for the opinion of the Court the question whether cvidence was improperly 
admitted, and the Court comes to the conclusion that it was not legally admissible, 
the Court.can nevertheless affirm the judgment, if it is of opinion that there’ was 
sufficient evidence to support the conviction independently of the évidence im- 
property ae and that the accused was guilty of the offence with which he 
way charged.” 4 





(6) (1894) A. C, 57. 
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Wesy It was admitted that it would not be competent to take this course 

Hra Grr _ at common law, but it was argued that the law of the Colony which I 

aa . have quoted authorized the Court to take such course. 
Kinc-Emprgror,  - 


Their Lordships say in regard to this :— 


* Tt is obvions that tre construction contended for transfers from the jury to 
the Court the determination of the question whether the evidence established the 
guilt of the accused. The result is that in a case where the accused has the right 
to have his guilt or innocence tried by a jury. the judement passed on him is made 
to denend not onthe finding of the jury, but on the decision of the Court. The 
Judges are in truth substituted for the jurv, the verdict becomes theirs and theirs 
alone. and is arrived at upon a pernsal of the evidence without any opportunity of 
seeing the demeanour of the witnesses, and weiching the evidence with the 
assistance which this affords. It is impossible to deny that such a charge of the 
law would be a very serious one, and that the construction which their Lordships 
are invited to put upon the enactment would gravely affect the much cherished 
right of trial by jury in criminal cases. * * * * These are startling 
consequences which strongly tend in Their Lordships’ opinion to show that the lan- 
guage used in the proviso was not intended to apply to circumstances such as those 
under cors‘deration ae Ld *In' Their Lordchi ” opinion substantial wrong 
would be done tothe accused if he were deprived of the verdict of a jury on the 
facts proved by legal evidence, and thrre were substituted for it the verdict of the 
Court founded merely upon a perusal of the evidence.” 








These remarks appear to me to be apposite in cons:dering whether 
ty section 26 of the Letters Patent the Legislature intended to alter 
the common law which had prevailed in the Presidency Towns, and to 
bring about what Their Lordships term startling consequences. 


In Subrahmania Ayyar v. Ps Re al (5) the Chief Justice of 
the Madras High Court distinguished the case tefore the Bench from 
Makin vy. The Attorney-General for New South Wales (6) by 
saying that under section 26° of the Letters Patent, the Bench had 
power to “review...the.case,.” whereas the New: Scuth Wales Act 
did. not’ give:such::power to-the~tribunal to-which«a question of law is 
referred. The case of Subrahmania Ayyar v. King-Emperor (5) was 
fully argued before Their Lordships of the Privy Council, and the 
argument’ was amongst other points directed to the question whether 
the Bench of the Madras High Court had had power to go into the 
facts of the case itself, and to decide it as it had done. The case was 
one of an illegal trial by reason of mis-joinder of charges. The Bench 
of the Madras High Court held that there had been mis-joinder, and 
that. the first count on. which the prisoner had been tried should have 
been struck out of the indictment, but it reviewed the casé on the 
evidence relating to two other counts of the indictment. Eventually 
the eae modified the verdict of the jury and sentenced. the 
accused. S 


In dealing with..the question whether the course adopted by the 
Bench of the Madras High Court had been right, the Lord Chancellor 
who delivered the juagment of Their Lordships of the Privy Council 
used language which plainly shows that in Their Lordships’ opinion 
there could be no question as to that course haying been plainly wrong 
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and inadmissible. The judgment says :— 

“_ Upon the assumption that the trial wes illegally conducted, it is idle to 
si at there is en left upon the indictment upon which a conviction 
Dak kare been guy if the accused had been properly tried,” 

Amongst the objections to the course, the judgment states :— 
“ It would in the first place leave to the Court the functions of the jury. ’” - 
So that when a case dealt witl under section 26 of the Letters Patent 
came before Their Lordships, they reiterated their opinion that in a 
~ Case in which the accused had aright to have the facts on which he 
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was charged decided upon by 2 jary, a Bench, before which questions 


of law came up for decision, not assume the functions of a jury. 
This last case is direct authority for holding that where there has, 

been illegality in the trial, other than improper admission or rejection 

of evidence and misdirection in the charge, the Bench cannot itself 


decide.the case on the eyidence and, in my opinion, the ruling is: 


applicable to the present case. The case we now have to deal with 
brings the objections to doing so into great prominence, for if we as a 
Bench dealt with the evidence, and tried and decided the guilt or 
innocence of the accused, we should be trying him for the greatest 
offence known to the law, and it would be open to us to sentence him 
to death, not only without having seen the witnesses and their demean- 
our, but on mere memoranda of the substance of the evidence, the rule 
of this Court under section 365 of the Code of Criminal Procedure 
requiring only the substance of the evidence to be taken down by a 
Judge presiding at a Sessions trial in its original Criminal Jurisdiction. 

I desire to emphasize my intention of confining my remarks as to a 
Bench not dealing with the facts and evidence in a cas? before it, to-a 
case in which there nas been an illegal verdict and sentence. 

The learned Counsel for the accused has questioned the right of the 
Bench to order the re-trial of the accused. It appears to me to be 
unnecessaty tv ‘decide whether séction 12 of the Lower Burma,.Courts 
Act gives a Bench such power or-not. : : 

In my opinion the safest course to adopt is that eee by Their 
Lordships of the Privy Council in Sudrahmanta Ayyar v. King-Emperor 
(5). They merely set aside the conviction. They did not expressly 
naa the accused. dug 

fit is said that such a course would cause a failure of justice as a 
result of mere error in. procedure, I would answer that this is not 
necessarily so. After an order merely setting aside the judgment of 
conviction and the sentence it will, in my view, be open to the authori- 
ties, if they are so minded, to prosecute the accused again for the same 
offence and upon the same facts as those on which he has already been 
tried. Under section 403 of tne Code.of Criminal Procedure the only 


bar to a second prosecution on the same facts for the same offence is a 


previous conviction or acquit‘al. The accused was convicted at his trial, 
but if this Bench sets aside the conviction, it will no longer remain in 
force, and cannot consequently be a bar to a fresh prosecution. Again 
if the order I contemplate is made, it would not expressly be an acquit- 
tal nor do I thirk that it could be said to amount to an acquittal there- 
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1905+ fore the accused could not validly contend that-a previous acquittal was 

Hia Gy: 2 bar to his further prosecution and trial. 
wg, On the above grounds I would set aside the judgment of conviction 
Kinc-Emreror. of murder entered up on the trial under section 305 of the Code of Cri- 
— minal Procedure and the sentence of death passed upon the accused. ° 

Trwin, $.—I\ agree that the extract from the charge which is set out 
in the judgment of the learned Chief Judge, was a misdirection. I think 
it was quite correct to tell the jury that they might draw an inference 
from the fact that the accused’s pleader suggested that a certain person 
named by him had been struck by Houk Kan while none of the witnesses 
to the alleged striking could tell the name of the person wht had been 
struck, but I laid too much emphasis on this fact, and that part of my 
remarks which referred to the accused and his pleader not: having 
attempted to bring San Wa to justice was likely to mislead the jury on 
a material and important point. 

Lalso agree that I failed to explain the law fully to the jury. In 
particular | did not leave to the jury the question whether the accused 
knew his act to be so imminently dangerous that it must in all probabi- 
lity cause such injury as was likely to cause death. ; 

When the jury returned an ambiguous yerdict I have no doubt now 

that the proper course would have been to question them under section 

303 of the Code of Criminal Procedure, but I do doubt whether the 

course I took, of sending the jury back after further explaining the law 

to them, is a, positive iilegality and vitiates the subsequent verdict. 

What was required was to ascertain the opinion of the jury on a ques- 

tion of fact the law bearing on which had not been properly explained 

to them before they first retired. I attained this object by explaining 

the law to them and giving them time to think it over instead of asking 

cut and dry questions which they would have to answer without leaving 

the box. an conscious of the fact that in criticising my own procedure 

it is difficult if not impossible completely to eliminate personal considera- 

am. not prepared to say that the error now urder considera- 

itive illega ity. IE itis no more: than ; Zularity, section 

27 of the Code of Crim: eduré “will apply. Section 12: of the 

ower Burma Courts Act, 1Q00, gives this Court the power of review, 

similar in nature to the power conferred by section 434 of the Code of 

Criminal Procedure. In Queen-Empress v. Appa Subhana Mendre (7) 

it was held that section 537 applies to proceedings under section 434, 

one of the reasons given being that the power of review is conferred by 

section 434. I do not think that ruling has ever been dissented from, 

and I do not doubt that section 537 applies to proceedings under section 

12 of the Lower Burma Courts Act. That section reads “ subject to the 

* provisions hercinbefore contained” (sections 529 to 536) “no finding, 

sentence or order passed by a Court of competent jurisdiction shall be 

reversed or altéred in revision on account of any error or irregularity 

in the proceedings during trial, unless such error or irregularity has in 

fact occasioned a failure of justice.” It cannot be said off hand that 

the irregularity now in question has occasioned a failure of-justice ; it 
might be said perhaps after examination of the evidence. 


(7) (1884) 1. L. R., 8 Bom., 200. 
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The proposition that sending back the jury was not illegal and does 
not vitiate the subsequent verdict has some support in the Bombay case 
which I have just quoted. Two prisoners were charged with murder, 
and each of them with abetment of murder committed by the. other, 
The jury returned a verdict of guilty, which on their being questioned 
was bad to mean abetmeni of murder by some person unknown. The 
Judge said he could not accept this verdict because it was not a verdict 
on the indictment. The Advocate-General then applied to be allowed 
to add a charge whic would fit the verdict. A charge was framed but 


it was not*specially explained to the prisoner, and the jury were sent , 


back, and after deliberation returned the same verdict as before. The 
Judge referred under section 434 the questions whether he had power 
to add the third charge and whether the verdict returned on the third 
charge was a valid one in presence of the fact that the prisoner was 
not specially arraigned on it. The Bench by a majority held that the 
Judge had no power to alter the charge, and unanimously held that the 
fect returned on the third charge was valid. The last ground which 
the Bench gave for their decision was that the first verdict might have 
been accepted under section 237 of the Code of Criminal Procedure 
although there was no charge, but if that paragraph of the judgment 
had neyer been written the result would have been the same. In the 
case stated it is recorded that after the Judge had refused to receive the 
first verdict he said, “it was necessary for him to explain the law to 
the jury, and then he should ask them to consider their verdict.” Then 
follows the new charge. On this the learned Judges observed :— 

“It was further urged that the jury had returned their verdict when the new 
charge was framed, and that the learned Judge acted without jurisdiction. We 
think however that by ‘verdict’ must be understood the fina! verdict which the 

judge would be botind to record, No such verdict had been returned when the 
Judge proceeded to frame the new charge.” 


This is an unmistakeable pronouncement that the second yerdict was 
‘valid, and it follows that refusing to accept the first verdict and sending 
back the jury was uot an incurable illegality. The fact that the second 
verdict was identical with the first makes no difference. The jury might 
have made their second verdict “ Not guilty” and if they had done so 
the Judge would have been bound to accept it. Even in the last para- 
graph of their judgment the Bench say that the fact that the Judge 
might have accepted the first verdict did not affect the legality of the 
second verdict. They never suggested that the sentence should be 
passed on the first verdict. They found that the second verdict was 
valid and they directed that sentence should be passed. 

As both my learned colleagues hold that there was illegality in 
dealing with the verdict, and that the second verdict and the sentence 
must be set aside, it is not necessary to express a definite opinion on the 
question whether, if there had been no error of law except misdirection, 
our duty would have been to examine the evidence and see whether 
there was sufficient to support the verdict. I would only say that thé 
New South Wales case of A/akin does not seem to bind us here.. It 
was a decision on a case of improper admission of evidence, which is 
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not quite che same thing as_ misdirection, and it decided a question of 
amendment of the common law by statute. ~ Here we are not concerned 
with the law of New South Wales. In Subrahmania Ayyar’s case 
there was no question of either misdirection or improper admission of 
evidence, and I do not think the remarks of Their “Lordships of the 
Privy Council can properly be held to prohibit this Court from exami-. 
ning the evidence and deciding questions of fact in case of misdirection 
only when the case comes before it under section 12 of the Lower 
Burma Courts Act. 

1 agree that as a majority of this Bench finds that it wag illegal to 
send back the jury instead of questioning them under section 303 of the. 
Code of Criminal Procedure, the conviction and sentence must be sct 
aside, but the accused should not be acquitted. | think there is no 
doubt at all that we ought to direct a new trial if we have authority to 
do so. The question whether we can do so is a difficult one.. No case 
has been found in which an Indian High Court has made such an ordér 
under section 26 of the Letters Patent, but on the other hand no case 
has been found in which it was said that_such an order could not be 
passed. I cannot agree with the learned Chief Judge that the case of 
Subrahmania Ayyar is one in which it would have been appropriate on 
the part of the Privy Council to pass such an order. The offence was 
a far less serious one than murder, the judgment of the Privy Council 
was delivered about 18 months after the trial in the High Court, and 
there might be many local facts about which a Court sitting in England 
would know nothing, which would make it inexpedient to order a new 
trial. A sufficient reason for the High Court not passing such an order 
would be that they held that the error was not an illegality. 1 have 
searched, and failed to find any case under section 26 of the Letters 
Patent, in which an order fora new trial would seem to be appropriate. 

_If section 12 of the Lower Burma Courts Act stood alone it might 
be thought that the words “may ‘pass ‘such judgment, order or sen- 
tence” corresponding exactly to the précéding’ “may alrer the judg- 
ment, order or sentence passed by the Judge” limited the orders which 
the Bench could pass to orders ot a nature akin to the order passed by 
the Judge ; but this view must be modified by comparing section 12 
with the two enactments of earlier date, the Letters Patent section 26, 
and the Code of Criminal Procedure section 434. P 

The Letters Patent empower the Court only to alter the sentence 
and to pass judgment or sentence. Section 434 empowers the Court’ 
to alter the sentence and pass such judgment or order as the Court 
thinks fit. Ithink this gives the Court very wide powers and the. 
word “-order’’ is clearly not limited by reference to any order passed 
hy the Court of original jurisdiction. J cannot think that the powers ' 
of this Court under section 12 of the Lower Burma Courts Act are less | 
than its powers under section 434 of the Code of Criminal Procedure, 
The addition of the words “judgment, crder or” in one place and of 
“sentence” in another place cannot reasonably be held so to lisait its’ 
meaning. , 2 

If we set aside the conviction and sentence and discharge: the 
Ptisoner the executive authorities cannot properly let che matter test 
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there. A fresh prosecution must be instituted. It seems unreasonable 
that the Magistrate should be required to record the evidence again 
and make a fresh commitment. . 

The learned Advocate for the petitioner expressly admitted that a 
new trial could be ordered if there: were no error except misdirection. 
If that be so where an, alternative course is possible, namely examining 
the evidence and deciding on it, a fortiors it is possible when there is 
no alternative but discharging the prisoner and leaving the executive 
authorities to take further action if they think fit. 

1 would therefore ogder a new trial. : 


The findl order in the case was as follows :— > 

“Yn accordance with the finding of the majority of the Full ey | 
the order is that the conviction and sentence be set aside and tha! 
the accused be released trom custody. 


Full Bench—(Criminal Revision). 


Justice Fox and Mr. Fuscice Irwin. 


. HLA GYI v. KING-EMPEROR, 
Mr. Eddis—for the applicant. | Mr. McDonnell, Assistant Government 
; Advocate. 

Retrial of accused—conviction and sentence by Fudge of High Court set side 

a Bench—Crimindl Procedure Code, ss. 403, 4235 434) 439, 273. 333—Luwer 

jurma Courts Act, 1900, s. 12. ‘ 

‘The accused Wzs convicted at a Criminal Sessions before a Judge of the Chief‘ 
Court and sentenced’to death. In a proceeding under section 12 uf the Lower Burma 
Courts Act, 1900, the conviction and sentence were set aside by a Hench on the 
ground that the verdict had.not been arrived. at in due course of law; but the 
accused was not acquitted. ‘Lhe District Magistrate then tovk cogmzance ut the 
case ayainst the accused and transferred it to a subordinate Magistrate for inquiry 
with.a view to the reconimitment of tie accused. 

In an application for-revision un behalt of tre accused, it was argued that the 
District Mie istrate’s crder was illegal, inasmuch as the original commitment was 
still valid and subsisting, and the trial upon that commitment had not been completed. 

Held—aiter reterence to sections 423, 434, and 43) of the Code of Criminal Pro- 
cedure, and in view of the provisions of sections 403 read with 273 and 333, that 
the Distric: Magistrate’s order was legal. 

This is an application to revise and set aside an order of the District 
Magistrate, Rangoon, by which he ordéred the arrest of the applicant 
and his production before the Western Subdivisional Magistrate, with 
the view to the latter proceeaing under Chapter XVIII of the Code to 
inquire into an offence of murder, and to the applicant’s committal on 
a charge of such offence to this Court for trial. : 

The grounds’on which the present application is made are as fol- 
lows :— bi 
(1) There is still a valid subsisting commitment of your peti- 

tioner on the same charge, the trial under which is pending 
before this Court and is still uncompleted. 








igos. 
Hua Gri 


oe 
Kino*Emrgror. ' 


‘No. 923 of 1905. 


Fuly 20th, 
Ae 


io 


Before the Hon'ble Mr. Harvey Adamson, C.S.1., Chief Fudge, Mr. Criminal Revisi 


* 88 , LOWER BURMA RULINGS. 


1905. 


Hu Git 


Kiwe- 
i 


v - 
EM PEROR. 





(2) There is no provision of the law by which two tnals can 
proceed simultaneously against an accused on the same 
charge. 

(3) Until the first commitment is set aside or the trial theregn 
brought to a legal conclusion, no other Court has juris- 
diction or power to deal withthe case except this Court. 

(4) The circumstances under which alone a further enquiry can 
be ordered have not arisen, and the District Magistrate has 
no power or jurisdiction to order a further enquiry. ~ 

(5) That when a case has been committed to Sessions the 
svbordinate Courts have no power or jurisdiction to take 
further evidence except under the provisions of section 219 
of the Code of Criminal Procedure. 

(6) That the order of the District Magistrate is not justified by 
section 204 of the Code of Criminal Procedure, 

(7). That your petitioner having been released by order of this 
Court, no Court subordinate thereto can arrest your peti- 
tioner in respect of the same offence in the course of his 
trial for which (sc) he was released, 

(8) That no Court but this Court has any jurisdiction to deal 
with this case, nor with the trial of the charge against your 
petitioner. 


These grounds origit.ate from a misapprehension of the real effect of 
the Magistrate's order. He has not ordered a further inquiry under 
section 437 of the Code, but he has taken cognizance of the offence 
alleged against the accused under section 190 of the Code, and has 
taken action under sections 65 and 192. ; 

The question is whether he had jurisdiction to do so. 

All the grounds are based on the contention set forth in the first 
ground to the effect that proceedings against the petitioner on the 
same charge as that on which. the District Magistrate made the order 
complained of, are still-_pendirg-before iirtesie 

the°petition themselves 





” The facts stated in the first paragra 
controvert this ground. 

It is stated that the petitioner onthe commitment of the Western 
Subdivisional Magistrate was tried at the last Criminal Sessions of this 
Court and was convicted and sentenced. i 

On a proceeding under section 12 of the Lower Burma Courts Act, 
1900, the conviction and sentence were set aside, but the accused was 
not acquitted of the offence charged against him. 

Upon the order of committal there was a trial. which ended in a 
recorded verdict of guilty of murder, on whicn judgment of guilty of 
that offence was recorded, and sentenc2-was passed. 

The Bench of this Court in the proceeding. under section 12 of the 
Lower Burma Courts Act held that such ~erdict had not been arrived 
at in due course of law, and set the judgment and sentence aside, 

The contention put forward on behalf of the applicant is that the 
Proceedings were regular up to a certain point, and that the proceedings 
up to that point not having been set aside, the trial is. still. before this 
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Court... Especially it is said that the original coramitment is still in force. 1905, 
We were strongly urged to keep from our minds what it is open to a Py ererxt 
High Court todo under sections 423 and 439 of the. Code in a case Hi Grr " 
. which comes before it on appeal or revision from a Divisional Sessions ‘Kin¢-Euraron. 
Court, on the ground that a trial by a High Court is quite distinct from ae 
a trial by such Court, and section 12 of the Lower Burma Courts Act, 
and presumably also section 26 of the Letters Patent of the High Courts, 
and section 434 of the Code of Criminal Procedure, are self contained. 
Yet it was argued that.the power given by section 423 of the Code to 
order a retrial showed that an order of commitment was valid and sub- 
sisting until there had been a trial which had ended in a finding of 
conviction or acquittal or in a discharge of the accused. 
The argument is somewhat inconsequent. It is sufficient to say that 
in the present case there was a trial on the ordei of commitment, and 
that that trial ended in a conviction and sentence, The order of com- 
mitment was thus satisfied, and nothing more remains to be done on it. 
The fact that in cases from a Divisional Sessions Court the Code gives 
power to a High Court to order a retrial upon an original commitment 
cannot affect the question of whether that order has been complied with 
by the first trial. Prima facie and tut for the provisions of the Code 
in cases arising in Divisional Sessions Courts the commitment order is 
exhausted by a completed trial following upon it. 
Assuming that section 12 of the Lower Burma Courts Act, section 26' 
of the High Courts Charters, and section 434 of the Code of Criminat'* 
Procedure do not contemplate an order for a new trial being made, 
when a Court acting under one of those sections merely sets aside a 
conviction and sentence pronounced in a completed trial, which is the 
resent case, the accused is in the position in which he originally was. 
The Code itself in ‘section 273 and section 333 contemplates that after 
commitment an accuséd may be-placed-in thé position of being liable to 
be procceded against de novo upon a fresh-commitment order, for under 


‘ 


section, onan entry on the. charge’ under section 273, and.under. eertiony 
333 a’sfay of proceedirigs, does not amount to an acquittal, unless in the 
latter case the Judge otherwise directs. 

That being so, it is clear that a Magistrate who for any reason con-; 
siders it proper that an accused should be further prosecuted, would 
have to take cognizance of the case under section 190. There is no 
means of his bringing the case before the High Court again unless he 
does so. If he could not do so the provisions of section 403 regarding 
an ehtry under.section 273 and those of section 333 regarding a stay 
of peoresdings without the order of the Judge not being an acquittal 
would be futile. 

These considerations emphasize the fact that even when there has not 
been a trial the commitment order may no longer be subsisting. 

The main provisions however by which a Magistrate must be guided 
in considering whether he has’ power to take cognizance of or.to pro- 
ceed with’a case are those contained in section 403 of the Code of Cri- 
minal Procedure, 

If anaccused has been convicted or acquitted of an offence charged, or 
which-might-have been charged on the same facts, and such conviction 
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1905. or acquittal remains in force, the accused is not liable to be tried again 

= for any such offence ; but if the case cannot be brought within that 
Hua Gyt_ section there is nothing to prevent a District Magistrate taking cogniz- 
of an offence under section 190 and taking action under section 
or section 204 of the Code. = * 
Although the Magistrate’s order does not show that he clearly appre- 
hended what his powers were, and undez what sections his action was 
justified, it was in fact justified, and there is no ground for interfering 
with it in revision. 

The application is dismissed. 
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No. 28 of HOSSAIN.ISMAIL ATCHA anp anoruer v, EBRAHIM MAHOMED . 
1905. MAKDA anD ANOTHER. 
Hamas, Mr. Agabeg—for applicants (plaintiffs) | Me inele ies respondents 
1905+ Landlord and tenant-suit for rent against sub-lessor. 


=F When a lessee assigns the remainder of the term of his lease, the original lessor 
may sue either the original lessee or the assignee for the rent of the period for which 
the sub-lease is made. 

Kunhanujan v. Ahjelu, (1889) I. L. R. 17 Mad. 296, followed. 

By a registered deed the plaintiff-applicants leased a room in a house 
to one Mahomed Ebrahim Mamsa for five years ending on the 31st 
October 1904. 

By a document dated the 17th March 1904, the latter purported to 
sub-let the room to the defendant-respondents from the 1st April 1904 
for seven months ending on the 31st October 1904. = 

The plaintiffs sued the defendants for rent for the seven months, 

In law a sub-lease for the whole of the remainder of a term is held to 
be equivalent to an assignment of the terni—Woodfall on Landlord and 
Tenant, Chapter VII, section 5 (),—and the original lessor may sue 
the sub-lessee or assignee on. covenants running with the land. As 

~ pointed -out ‘by-Mr. Justice-Muttusami Ayyar in Kunhenujan vy. Ahjelu, 
(7), i Sach a case the original lessor-may sue the original lessee upon his 
express covenant, and also the assignee upon the privity of estate, 
though he can have execution against one only. ‘ 

in the present case the original lessors sued the assignees only. 

‘In my judgment the plaintiffs were in law entitied to recover the 
rents sued for. The decree of the Small Cause Court is reversed, and 
there will be a decree for the plaintiffs for the amount claimed with costs, 





Civil and Appeal Before Mr. Fustice Irwin. 
No. 5 of KAUNG HLA PRU », SAN PAW. 
pty Mr. Palit—for the appellant | Mr Lambert—for the respondent 
May 17th (plaintiff). (defendant). 
1905: “Land suit”—suit for vent of land—second appeal—Lower Burma Courts Act, 
— ~ 1900, ss, 2 (6), 30. 


Evidence—claim to rent of Jand met by cllegation that the laid is dpfendant’s 
—issues—Evidence Aet, ss. 2,11, 116. 2 : 
= ts 
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- A right to rent.of land is a right or interest in immoveable. property, and a-suit 

for such rent is a land suit as defined in clause (6) of section 2 of the Lower Burma 
Courts Act; 1900. A second appeal lies in such a case under section 30 of the 
Lower, Burma Courts Act, 1900, 55 

Maung Sein Thaung v. Maung Shwe Kun, (1904) 3 L.B.R. 47; Ma Dunv. Ma 
Po U, (eos) FL.BR 1ag;eelered to. 

Where a plaintiff, alleging a sale of certain land to him by defendant followed 
by a lease from him to the defendant, claims rent of the land from defendant, and 
the defence is a denial of the sale and lease, the lease is the fact in issue. The sale 
is not # fact in issue, but it is a relevant fact, 


Appellant sued ‘for 257 baskets of paddy, or its value Rs. 92-8-o, as 
rent of paddy land due on a written lease for one season. The Town- 
ship Court gave plaintiff a decree, which was reversed on appeal by the 
District Court. Plaintiff appeals both on points of law and on facts, 

Respondent takes a preliminary objection that no second appeal lies. 
It has not been seriously argued that a suit for rent is cognizable by a 
Court of Small Causes outside Rangoon and that point was disposed of 
in Maung Sein Tiaung vy. Maung Shwe Kun (1). A second appeal 
thercfore lics under section 584, Civil Procedure Code. 

But respondent says that a suit for rent is not a land suit as defined 
in section 2, clause (4), of the Lower Burma Courts Act, 1900. If this. 
be so,-there is no second appeal on questions of fact. No authority 
wascited on eitherside, but | find thatin Ma Dun vy. Ma Pa U (2) Mr. 
Justice Fox held that a suit for a declaration of title to paddy as rent 
of land on which the paddy was grown was a land suit. I agree with 
that and I think that a right to rent of land is a right or interest in im- 
moveable property. A second appeal on facts is therefore allowed by 
section 30 of tue Lower Burma Courts Act, 1900. "| 

Appellant says that the Court of first appa! went beyond the issues 
and erred in introducing 2 question of title. It is admitted that the 
land formerly belonged to.the respondent. Appellant alleges that he 
bought the land from respondent for Rs. 300 in'1897, and thereafter let 
it year by: year to the respondent: Respondent totally denies the sale 
and the lease and.says-he mortgaged the land to appellant for Rs. 150 at 
4 per cent. per mensem interest. The only issues framed by the Town- 
ship Court were whether respondent signed the lease and what‘is the 
price of paddy. The Additional Judge of the District Court says in 
his judgment that the points in issue were (1) whether the land was 
sold to plaintiff by defendant, and (2) whether it was rented by defend- 
ant trom plaintiff. Here the learned Judge was wrong. No question 
of title arose on the pleadings because if the lease were proved the 
defendant would be estopped by section 116 of the Evidence Act from 
denying his landlord’s title. The issues framed by the Township Court 
were quite correct, though th> first might have been more tersely 
worded. ze 

But when the appellant * goes on to argue that the District Court 
erred in considering the question of the sale at all, I cannotagree with 
him. The fect in issue is the lease, but evidence may be given not 
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only of facts in issue" but also of relevant facts. Both are defined in 
section 2 of the Evidence Act. If appellant can prove the sale to him 
he makes the fact of the lease highly probable, and the evidence of the 
sale is relevant. under section 11 (2). If respondent can prove that 
he did not sell the land, the fact that he did ‘not sell it is inconsistent 
with the fact of the lease, and is therefore relevant under section 11 (z). 
In every day terms, the fact of the sale is corroborative of the fact of 
the lease. Therefore evidence relating to the sale was rightly admitted 
(though the sale-was not a fact in issue) and was rightly considered 
by the District Court, though there is some ground for thinking that 
the appellant was prejudiced by the error of the District Court in 
regarding the sale as a fact in issue. 

It remains to consider whether the District Court was right in rever- 
sing the finding of fact of the Township Court that respondent signed 
the lease Exhibit A. It is more properly a counterpart of a lease, as 
it is an acknowledgment by the tenant that he rents the land anda pro- 
mise to pay the rent. It is not alleged’ that any written lease signed by 
the appellant exists. 

One reason the Additional Judge gives for discrediting the revenue 
Surveyor's evidence is that the parties did not sign the foil of Register 
IX, (Headman’s Register of Mutations), though they signed the counter- 
foil. This is asurprising rematk for such an experienced officer to make. 
There is a place for the cultivator’s signature on the counterfojl but 
not on ‘the foil; and the reason is obvious. The counterfoil is the 
cultivator's report to the ¢hugyi and is therefore naturally signed by him, 
The foil is the ¢hugyt’s certificate that the cultivator has madea report to 
him. There is no reason why this should be signed by the cultivator. 

Another fect which in the opinion of the Additional Judge “ dis- 
credits the transaction” is that the revenue* has all along becn paid by 
the defendant, 1 cannot find the plaintiff’s statement to this effect, 
but’ assuming it to be so, it is a‘ very-commom arrangement that the 
tenant should pay. the revenue. “The learned Judge ‘omits to notice 
respondent’s admission that he knew for the last jive years that the tax 
receipts were in the appellant's name. He ‘must have known that a 
change of name in the tax receipts is usually the result of a report in 
Register IX, If he did not sign the entry in Register IX he ought to 
have exposed the forgery five. years ago. 

Exhibit B bears evident marks of fraudulent alterations, but the fraud 
seems to have been aimed at the stamp revenue alone, by ‘the use of the 
lease of 1901 again in 1903 as a lease to another person. I think the 
Township Judge’s opinion that it served its purpose as a specimen of 
San Paw’s signature is reasonable. San Paw acknowledged one 
genuine signature, that on the back’ of the summons for 8th January. 
This has one very marked characteristic in common with the signatures 
on Exhibits A, B, C. : 

The allegation that the sale was oral, while the yearly leases were 


-written, is not in my opinion sufficient to discredit plaintiff's story. As 


the leases commenced immediately aftcr the sale the plaintiff may natur- 
ally have thought one document sufficient to safeguaid his title against 
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his brother-in-law’s presen: The learned Judge remarked on the 1905. 
absence of evidence of payment of rent, There is no question but that Kyyyo Hs Pav 
payments were made to plaintiff; the defendant adduced evidence of ~ ee | 
them himself, as payments of interest. The only question is whether Sa Paw. 
they were interest or rent, The evidence for defendant seems to me —- 
very sketchy and I am not inclined to place much reliance on it. 

On the wholeI thiak the Judge who examined the witnesses took a 
reasonable view of the evidence, and I do not think the District Court 
was justified in interfering with his finding. 

I reverse the decree of the District Court and restore that of the 
Township Court, with costs in all Courts. A 





Before the Hon'ble Mr. H. Adamson, C.S.1., Chief Fudge. Criminal Revision 
KING-EMPEROR ». CHAN E anp orners. Nu. 1045 of - 


5 1905. 
Footvrace—pwi—Lower Burma Village Act, 1889, s. 134. be 
In the absence of a Notification by the Local Government under subesection (3) August 215t, 
of section 13A of the Lower Burma Village Act, 1889, a foot-race is not a pwé for 1905+ 
the purposes of that section. — 


This case has been submitted for revision by the Sessions Judge 
of the Delta Division. 

Two men ran a foot-race‘for a stake of Rs 5-8. Two umpires were 
appointed. A crowd assembled to watch the race, and there was much 
betting on the result. The two umpires, one of the competitors (the 
other absconded), and 17 of the spectators were prosecuted for holding 
an unlicensed pwé under section 13A of the Lower Burma Village Act, 
as amended by Burma Act, II of 1904. With the exception of one of 
the spectators, all were convicted and sentenced to fine. 

The learned Sessions Judge has referred the case with a recommen- 
dation that the convictions should be reversed in all the cases except 
those of the competitors and the two'umpires.-~ . - appanage 

There can be no doubt that’ the recommendation so far as it goes 
is based on good grourds. The spectators, even though they betted 
on the result, did not hold, promote, take part in or assist the race, 
‘The umpires and the competitors did, and they only can come within 
the provisions of section 13A. 

But a further question arises, namely, whether a foot-race is a pwe 
as defined in clause (3) of section 13A, which reads as follows :— 

“ For the put of this section pwe ordinarily means a puppet show or other 
theatrical or deamazic performance, or a native cart, pony, or other like race 
held for public entertainment, whether on public or private property.” 

The remainder of the subsection need not be considered, because 
the Local Government have not by notification declared foot-races to 
be pwes. Now if # foot-race falls within the definition of pwé it must 
fall within the general expression, “ other like race.” It is difficult to 
see what likeness there exists between a foot-race anda boat-race, 
that would not be found between two races whatever. _ But it is 
cleat that the words cannot be intended to embrace all races, without 
any exclusion. It may be said however that the likeness consists in the 
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1905. fact that the race congregates crowds and renders desirable previous’ 
KisecEubaaon police arrangemenis. Even assuming this view, I do not think that 


v a foot-race in Burma can be said to be of alike kind to a pony- 
Cuan E. race or a boat-race, or a cart-race. Races of those three ‘kinds have- 
—t. from time immemorial been recogn‘zed public entertainments in Burma, 

at which village often competes against village, and even township 
against township. Custom has attached special publicity to them, 
They are notoriously public gatherings, at which it may be expected 
that large crowds will assemble. The legis'ature with the view of 
- regulating such’ gatherings, has_ included them in the definition of pwé, 
and has required that they should not be held without license. But a 
foot-race is an entirely different matter. It is not, so far as I am aware, 
a recognized form of public entertainment in Burma. I must confess 
that until the present’ case I have never heard of a foot-race as a 
Burma entertainment, except in the way of school sports. In standard 
works descriptive of Burma and its people, cart-races, pony-races, and 
boat-races, are described among the entertainments of the people, but 
there is never a word about a foot-race. So that even if publicity be 
taken as the test of likeness, it cannot be said that a foot race in Burma 
is like to a _cart-race or a pony-race or a boat-race, On these grounds 
I must hold that a foot-race does not fall within the definition of a pw. 
It may be that in certain local areas foot-races are coming ‘nto 
fashion, and that cortrol over them is as necessary as in the case of 
cart, pony or boatraces. If so, it is open to the executive under the 
last portion of clause (3) of section 13 A to declare them by notification 
to be pwés in such local areas. But in the absence of such a declara~ 
tion it cannot be held that they are pwes as defined in. the Village 
Act. 
The convictions ol all the accused are ,reversed, and the fines will 
be refunded. , 
the Hon'ble Mr. Harvey Adamson..€.S.1., Chief Fudge. - 
KING-EMPEROR wv. KYAW DUN. 
—— Mr. McDonnell, Assistant Government Advocate. 
Ful 12th, 1995 Burma Gambling Act, 1899, section '17—evidence—arrest—procedure—Criminal 
Procedure Code, sections 55, 112, 114, 115. 

Section 55 of the Code of Criminal Procedure, 1898, does not empower the-Police 
to arrest persons who are suspected of earning their livelihood by unlawful gaming. 
King-Emperor v. Nga Shwe U, (1903) 2 L.B.R., 166, referred to. : 

There is a considerable amount of irrelevant hearsay evidence in this 
case, but there is some evidence that accused earned his livelihood by: 
unlawful gambling, aud there is some evidence of repute, As. the 
accused has not exercised his right of appeal, I-will not interfere in 
revision with the Magistrate’s order. eS 

I think-that the witnesses would have given more relevant evidence 
ifthey had been properly questioned: The -Magistrate’s attention is 
directed to Aing-Emperor v. Nga Shwe U(1) in which it is shown 


(1) (1903) 2 L. B. R,, 166, 
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“how evidence of repute should be elicited. The arrest of the accused 1905, 
was illegal. Apparently the Magistrate gave executive sanction tothe ino Ruperon 
.institution of proceedings, and the Police. armed with this sanction, 29 
arrested the accused under the provisions of section 55 of the Code of Kyaw Dun. 
Criminal Procedure, and sent him up for trial. ate, 
Section 55 of the Code of Criminal Procedure does not empower the 
police to arrest persons who are suspected of earning their livelihood 
by un!awful gaming. 
The Magistrate should have acted under the provisions of sections 
112, 114 and 115 of the Code. That is to say, he should, have made’ 
an order in writing setting forth the pacticulars required by section 112) 
and summoned the accused to appear in accordance with section 114, { 
at the same time attaching to the summons a cony of the order under 
section 112, as required by section 115. 


Criminal Reference. Crminal 
Eoemes Reference 
Before the Hon'ble Mr. Harvey Adamson, C.S.1., Chief Fudge, and ven of 
z Mr. Fustice Fox. ads 
KING-EMPEROR v. NGA PYI. Faas oth, 1905» 


Criminal Procedure Codé, section 562—offences to which applicable. 


The words “theft,” “ dishonest misappropriation,” and “cheating” as used in 
section posertbe Code of Criminal Procedure, 1898, include only the offences 
punishable under sections 379, 403, and 417 respectively of the Indian Penal Code 
and not those punishable under sections 381 and 382, 404 and 405, and 418 to 420. 

The following reference was made by Mr. Justice Irwin toa Bench 

The finding is not recorded with the precision required by section 
367 (2) of the Code of Criminal Procedure but comparing the judg- 

«ments with the charge it is clear that accused was convicted of an 
offence punishable under section 420, Indian Penal Code-: » 
. It seems to me not very clear whether ‘section 562 ofthe Code of 
Criminal Procedure applies to the aggravated form of cheating made 
punishable by section 420. 

The section applies generally to qffences puaishable under the Penal 
Code with not more than two years’ imprisonment, Besides these, four 
offences are specially mentioned. Of these four, theft and theft.in a 
house are puni<hable with more than two years’ rigorous imprisonment, 
and that seems to be the reason why they are specially named. Dis- 
Honest misappropriation in its simplest form is punishable only with 
two years-under section 403, an aggravated form of it under section 404 
with more than two yéars. Cheating is punishable with only one year 
under section 417, aggravated forms of cheating under sections 418, 
419 and 420 with more than two years. Thus there seems to be no 
reason for mentioning dishenest misappropriation and cheating by 
name in this section unless the aggravated forms are intended to be 
included, th« simple forms of both offences are included in the general 
description of offences punishable with not more than two years’ 
imprisonment. There would be no difficulty about the interpretation 
of the section but for the mention of one, and only one of the 
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1995 aggravated forms of theft from which the natural inference is that the 


Wik word “ theft” in the section, where it first occurs, means only simple 

+Kimo-EMraxor ‘heft punishable under section 379. “If “theft” be construed in’ this 

Nea Pyt way, why should “dishonest misappropriation” and “cheating” be 
oad construed in a different way ? 2 


Under section 11 of the Lower Burma Courts Act I refer to a Bench 
the question whether section 562 of the Code of Criminal Procedure 
applies to the offence of cheating and thereby dishonestly inducing the 
pew deceived to deliver property, under section 420 of the Penal 

ode. 

The opinicn of the Bench was as follows :— 

Adamson, C. F.—It is not easy to understand why the offences of 
theft, theft in a building, dishonest misappropriation, and cheating 
have been grouped together at the commencement of section 562 of the 
Code of Criminal Procedure, and followed by a clause embracing ail 
offences under the Indian Penal Code punishable with not more than 
two years’ imprisonment. Dishonest misappropriation in its simple 
form is punishable with two years’ imprisonment, and cheating in its 
simple form is punishable with one year’s imprisonment, and both of 
these offences would have been.provided for by the section even if 
their special mention had been omitted. It is, however, clear that 
“theft? can only mean simple theft, otherwise it would not have been 
followed by “ theft in a building.’ And if theft cannot be regarded as 
including aggravated forms of theft, it seems tome that there can be 
no warrant for regarding dishonest misappropriation and cheating as 
including aggravated forms of these offences. I think that especially 
after the guide that is afforded by the words “ theft” and “theft ina 
building” we are obliged to construe the words that follow in accord- 
ance with the strict meaning that is given to them in the Indian Penal 
Code, and that we are not at liberty to speculate on the intention of 
the Legislature, and to construe. the. words according to our own notions 
or what'ought. to‘have been~enactéd;*I-wouid thérefore say that 
“cheating” only.includés the offence punishable under section 417.of 
the Indian Pena! Code, and I would -answer the question referred in 
the negative. 

Fox, $—t- concur in answerfmg the question referred in the 
negative, 





Criminal Revision Before.the Hon'ble Mr. Harvey Adamson, CSL, Chief Fudge. 
Vesere KING-EMPEROR ». PAN ZI. - 
— Lower Burma Village Act, 1889, section 9 (2). * 
Fune 22nd, 1905 A preach of rules made by the Commissioner under section 6 (I) of the Lower 
=a Burma Village Act, 1889, does not justify a conviction under section 9 (2) of the 
Act. To support such a conviction, it must be proved *hat the headman made a 
certain requisition to the accused, and that the accused refused or neglected to 
comply with it. 2 ; 
The accused has been convicted under section g (2) of ‘the, Lower 
Burma Village Act, of eating the flesh of a bullock that died of sma'l- 
pox, and has been fined-Rs. 10, The proceedings show an utter mis- 
conception of the provisions of that section. z 
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«i In referring the.case the'ledmed Sessions’ Judge has rematke 3 
“1 would suggest that. Magistrates be instructed by a printed judg- 
ment.as to. the interpretation of séction 9 (2) of the Village ‘Act, 
. Magistrates are inclined to act.as if section 9 (2) attached 4 penalty to 
the breach of any rules made by the Commissioner. tinder section‘6 (7) 
of.the Act, whereas it only does so indirectly and incidentally, in cases 
where in breaking any of these rules, the person in fault: also fails to 
comply with a requisition duly made by the headman under section 9 
of the Act.” 3 + 
This is a correct exposition of the law. The essence of an offerice. 
under section“ (2) of the Village Act, is refusal or neglect to comply: 
with the requisition of a headman. Certain rules have been issued, by 
competent authority prescribing the duties of headmen.- But. they. 
cannot be treated as a Penal.Code, for the breach of which any villager 
can be convicted, It must’ be_ proved to support a conviction under 





section g (2) of the Village Act that the headman made a Certain™ 


requisition to the accused, and that the accused refused or neglected 
to comply with it. 
The conviction is set aside and the fine must be refunded. 


Full Bench—(Criminal Reference). 


Before the Hon'ble Mr. H. Adamson, C.S.1., Chief Fudge, 
Mr. Fustice Fox and Mr. Fustice Irwin. 
KING-EMPEROR ». PO YIN. 

Mr. McDonnell, Assistant Government Advocate. 

Discharge of accused—power of District Magistrate to order further inguiry— 
Criminal Procedure Code, s. 437. 


Under-the: provisions of ,section 457 uf the Code of Criminal Procedure,- 1898, 
the District Magistrate is competent to direct further inquiry after the discharge of 





Kine Em 
v. 
Pan Zi, 


Criminal 

Reference 

No..37 of 
1905. 


Fuly 4th, 
1905+ 


an accused ‘even when nc further evidence is forthcoming, and the further inquiry « 


entails merely a rehearing on the same materials. bid 

Hari Dass Sanyal y, Savitulla, (1888) J. L.R., 15 Cal., 608, dissented from in 
part. : 

Crown v. P> Ka, (1901) 1 L. B, R, 100, over-ruleds 

King-Emperor v. Pyu Di, (1903) 2 L. B. R. 27, followed. 

The following reference was made to.a Full Bench by Adamson, 

The accused was discharged by thé Senior Magistrate, and the case 
came before the District Magistrate of Pegu in revision. The District 
Magistrate considered that the accused was improperly discharged, 
that‘on the evidence taken there was a primd facie case for charging 
and trying the accused and tkat there was-no further €vidence’ avail- 
able. Instead of exercising the power conferred on him by section 437 
ofthe Code of Criminal Procedure, and either himself making or. 
directing a subordinate Magistrate to make further enquiry, the Dis- 
trict Magistrate las referred the case to this Court. The accused ‘had 
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an.opportunity of showing cause béfore the’District Magistrate, and it 
, is unnecessary to serye him with a fresh notice. ‘eye to 
: The District Magistrate in referring the ‘case has followed the ruling 
in Hart Dass Sanyal vy. Saritulla (1), He need not have gone so. 
far for his authority, but might have quoted Crown vy. Nga Po Ka \2) 
in which it was held’ by this Court that in the case of an accused being 
improperly discharged by a Magistrate when there is really no further 
inquiry that can be properly directed, the proper course is to refer 1o 
the High Court. i wanes 
I am referring this case to a Full Bench because I doubt whether the 
ruling in Crown v. Nga Po Ka (2) is in accordsnce with law. 
" The ruling is based on the case quoted by the District Magistrate, 
Hari Dass Sanyal y,Saritulla(t). In that case the majority ofa Ful 
Bench of the Calcutta’ High Court held that the District Magistrate 
had jurisdiction on sufficient ground to set aside an order of discharge, 
and direct either an additional investigation of the facts, or a recon- 
sideration of the evidence by the Magisttate whose order is set aside, 
or a new inquiry before another Magistrate, and:that among such 
sufficient grounds are the omission to take evidence which ought to 
have been taken, the discovery of fresh evidence, mistakes of law, 
illegality or irregularity in the proceedings and .the incorrectness of 
the first finding. But they modified this general finding by adding 
that the discretion thcs conferred on the District Magistrate is a judi- 
cial one, and-they proceeded to’ point .out instances of its proper 
application. The learned Judges appeared to consider that the process 
required two steps :— 
(x) Setting aside the order of discharge, and 
(2) Passing an order in its stead. They considered that if ina 
casé triable’ only by the Sessions Court in which further evidence was 
not available; the District. Magistrate was satisfied that on ‘he evi-’ 
‘dence there’ ‘was a clear case for committal, he’ would be exercising a. 
proper discretion in directing a committal as. empowered by section’ 
436, but that in a case of the same kind not triable only by the 
Court of Session and falling within section 437 it was ordinarily the 
duty of the District Magistrate & refer the case to the High Court, 
which could make a suitable order. ; 5 : 


Prinsep, F., dissented in part. He agreed with the enlarged inter- 
pretation:put ‘on’ section 437, but was of opinion that the terms of the 
section should bear a still larger interpretation, and that it was. compe- 
tent for the District . Magistrate to set aside an order of. discharge 
passed -against the weight of the evidence, and to order a further 
inquiry. .He pointed out what he censidered to be -the error in the 
decision of his colleagues.. “It was sought” he said “to make an 
order of discharge of the same force as an order of acquittal and to 
declare that it can be set aside only by the High Court.” It appears to. 
me that Prinsep, F., in these words indicated the real reason’ forthe 
'x)_ (1888) L. L. R. 15 Cal., 608, 
xfser 


2)2(1901) 1 L, B. Rs, 100, 
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decision of the majority of the Full Bench. They thought that in’a 3905: 
“case where no further evidence was forthcoming, the District Magis- yivo-Rureron 
trate would exercise a wrong discretion in ordering a further inquiry, v 
because his order would include the’ setting aside of an order of dis- Po Yin, 
charge, a function which appertained only to the High Court. oe 

The Lower Burma Ruling which I have quoted, Crown v. Nga Po 
Ka (2), merely followed the Caléutta ruling. : 

But there has been a subsequent Full Bench Ruling of this Court in 
King-Emperor vy. Nga Pyu Di (3) in which the effect of an order of 
discharge is clearly definéd. It was held that there was no provision 
in the Code for setting aside ar- order of discharge, the reason being 
that-such an order does not operate as an acquittal, and that its exis- 
tence is no bar to further proceedin; It is not necessary, it was said-in 
the judgment of the late learned Chief Judge, for an order of discharge 
to be set aside before further inquiry can be ordered. * 

I think that this ruling altogether cuts away the ground on which it. 
was held in Crown v. ‘Nga Po Ka (2) that the proper course for the 
District Magistrate to take in cases in which further evidence ‘s not 
forthcoming is to refer the case to the High Court.’ Section 437 of 
the Code of Criminal Procedure confers a certain power on the District 
Magistrate and as it has now been ruled that in the particular instance 
in which the District Magistrate has hitherto been debarred from 
exercising that power he is competent to exercise that power in accord- 
ance with law, it is not for the High Court to say that he is exercis- 
ing a wrong discretion, when he makes use of a power that is con- 
ferred on him by law. 

The questions that I refer to a Full Bench are :-— 

(1) Is the: District Magistrate competent under the provisions of 

. section 437 of the Code of Criminal Procedure to direct 
further inquiry, after the discharge of an accused, when 
the further inquiry entails only-a rehearing on the same 
materials, that is- to say, -when no further . evidence is forth- 
coming ? 

(2) In the event of this question being answered in the affirmative, 
would the District Magistrate, in making use of this power, 
be exercising a sound discretion? 

The opinion of the Bench was as follows :-—~ 

Fox, F.—The questions referred appear to me to be practically 

answered by the decision of the Full Bench of this Court in King- 
Emperor v. Nga Pyu Di (3). The question of the liability of an 
accused person to be proceeded against again after a complaint against 
him had been dismissed, or after he had been discharged, was so fully 
gone into, that it appears unnecessary to add any further remarks on « 
the subject. 

It was pointed out that there ss no provision in the Code of Criminal 
Procedure for setting aside an order of discharge. That being so, a 
reference to this Court by a District Magistrate to have an order of 
Oe 


~ (3) (1903) 2 L. B. Ray 27. 
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discharge set aside, hefore hie makés dn order for fuither ingitry tinder 


KineEuperoa section 437-0f the Code, must be an unnecessary and uncalled-for pro- 
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Fune r2th, 
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ceeding. In. Hari Dass:‘Sanyal v. Saritulla:(x): six Judges out. of 
eight held .that a_District..Magistrate.-has._ju) mn: under that 
section to ordér a further-inquiry upon the same materials which Were 
~ before the subordinate Magistrate, This proposition has been accept- 
ed by this Court, and there-is no'reason to doubt its correctness. In 
so far as the further proposition adopted by the majority of the Judges 
laid: down that in a case not triable. only by the Court of Session it 
would ordinarily be the duty of a District Magistrate to refer the case 
to the High Court instead of making an order himself, I think'that the 
decision of this Court in King-Emperor v.Nga Pyu Di(3); conflicts with 
that proposition, and it is not binding on the Courts of this province, 
The. section Es a District Magistrate authority to order a 
ferther: inquiry and such authority is unfettered by any other provision’ 
of law. 
I would answer both the questions referred in the affirmative. 





»° Adamson, C. $—I concur, 
Irwin, F.—I concur. 





Full Bench—(Civil Reference). 


Before. the Hon'ble Mr. Harvey Adamson, C.S.1.; ‘Chief Fudge, 
Mr. Fustice Fox and Mr. Fustice Irwin. i 


MAUNG BIN v. MA HLAING anp ofHerRs: 


Mr,’ Higinbotham—for the appellant | Mr. Das—for the respondents * 
: (plaimnifiy, ‘ (defendants). 


“.* Mortgage ov sale~evidence of oral agreement varying terms of deed of sale 
Evidence Act, §. 92. “Ps : ; 
Plaintiff, who had executed a deed of sale of land to defendant, afterwards 
brought.a suit for a. declaration that the transaction wasa mortgage and not an 
cutright'sale, and for an order that the land should be re-conveyed on plaintiff's 
aying the mortgage money. Plainti§ brought evidence of an.otal’ agreement 
Bereta the parties at thetime of the execution of the deed of sale, that plaintifi 
should have the right to redeem the land ; and also evidence of the conduct of the 
parties as showing that such was the agreement between them. . fo 
+)" Held,—that such evidence was not admissible, being excluded by the terms of 
section 92 of the Indian Evidence Act, 1872. i . 
Balkishen Das v. Legge, (Privy Council) (1899) ILL.R. 52 All, 149 3 Banapa 
¥: Sundardas Fogjivandas, (1876) 1.L.R,, 1 Bom,, 333 3 Achutaramarayu v. Subba- 
¢aju, (1901). ILL.R., 25 Mad. 7 ; followed. 
~. Ramesh Chandra Pal v. Nga Saung, (1902) 2 L. B. R., 1, overriled. 

» Paksu Lakshman vy. Govinda Kanji; (1880) I. L.R., 4 Bom., 504; Preonath 
Shaha v. Madhu Sudan Bhuiya, (1898) 1. L. R., 25 Cal.,.6033 Khankar Abdur 
Rahman. v. Ali Hafez,(1900) I. L. R., 28 Cal., 256 ; Mahomed Ali Hossein v. Nazar 
Alf (1901) 1. L- R., 28 Cal., 289); dissented from: : 
© ., Lincoln v. Wright, (1859) 4 Deg. and J.; 16; Alderson. v. White, :(1858) 2 
Deg. and:J., 973 Gunga Narain Gupta v. Tiluckram Chowdry, (2888) I, L. R., 15 
Cal, 533; Beni Madhab Dass v. Sadasoo: Kotary, (1905) 1.-L.-R- 32 Cal.,-4373 
Lyndsay v. Lynch, Ghose’s Law pf Mortgage, 3rd edn., p. 223 ; referred to. 
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a The following reference was made to a Full Bench by Mr- Justice 
‘Ox — 

In February 1897 the plaintiff admittedly mortgaged his lands to 
the original defendant in this ease for Rs. 300. On 27th August 1897 
(xst-waxing of Tawthalig 1259 B. E.) he admittedly executed a deed’ 
of sale of these. lands and of some cattle and a cart to the original 
defendant, the consideration stated being the debt .on the previous 
advance including interest, and a further payment of Rs. 300. In 1903 
the plaintiff brought the,suit out of which this appeal arises. He asked 
for'a declaration that the transaction of the 27th August 1897 was.a 
mortgage and not an out-and-out sale, and for judgment ordering’ the 
defendant to re-convey the property to him onhis paying into Court 
thé sui of Rs.’750. a 

The document ofthe 27th August 1897 is in form an. absolute and, 
unconditional conveyance. The plaintiff stated however in his evidence 
that it was entered into as a temporary sale to enable the defendant to 
raise money for him, and on the understanding: that’ he was to be 
allowed to redeem the property whenever he could do so. There wag 
other evidence that the defendant had agreed during the negotiations 
and when the deed of sale was executed to allow the plaintiff to 
redeem. Shortly after the execution of the deed of sale, probably on the 
day following, a document was admittedly drawn up under which the 
plaintiff was to have the right to redeem if he paid principal and 
interest within the year 1260 B. E., but if he did not, the sale deed was 
to hold good. “This document, however, was not signed either by the 
plaintiff or the defendant. The plaintiff admittedly remained in posses+ 
sion of the property.for a year after the execution of the deed of sale 
without payment of rent, but after the expiration of the year he either 
gave up possession or was ejected. : 

‘The Subdivisional Court. by its decree allowed the plaintiff to redeem 
the’ property. The’ Divisional Court reversed this ‘decision”on the 
ground that the evidence. to shew that the transaction of the 27th 
August 1897 was a mortgage or conditional sale, and not an outright 
sale; as it purported to be, was inadmissible. 

The Divisional Judge based his decision on section 92 of the Evi- 
dence’ Act,’and on the judgment of their Lordships of the Privy Coun: 
cilin Balkishen Das v. Legge (1). He was aware that there have been 
rulings by the late Court of the Judicial Commissioner, Lower’Burma, 
and by this Court as well as by High Courts in India to the effect: that 
under certain circumstances evidence may be received to shew that a 
transaction recorded in a document ‘as an outright sale was really 
intended -by the ‘parties to be a mortgage, and that effect has been 
given to such intention. 

In my opinion® he should have followed these rulings especially* 
that of Mr, Justice Irwin in Ramesh Chandra Pal v.Nga Saunp'(2) 
for in that‘case-the learned Judge considered the decision in Balkishen 
Das vLegge (1); and held‘it was no bar to admitting evidence to shew 
the*real‘intention ofthe-parties: The question -however is'a‘difficult, 
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one, and one which the judgment of their Lordships may or may not 
hayeset at rest. Conflicting views have been taken by the Calcutta and 
the Madras High Courts of the effect of Their Lordships’ judgment. 

In my opinion the question is one which might well be consideyed- 
by a Bench of this Court. 3 : 

I therefore refer to a Bench of the Court the following questions :— 

(x) Is evidence of a contemporaneous oral agreement, or of 
conduct of the parties, admissible to shew that a transaction reduced 
to the form of a deed of unconditional sale was in fact, or was intended 
to be, a conditional sale or mortgage, unless the party tendering the 
evidence alieges matter contemplated and covered by one or more of 
the provisoes to section 92 of the Evidence Act? 

(2) Was the evidence rejected by the Divisional Judge in this 
case admissible? >” 


The opinion of the Bench was as follows :— 


Fox, $.—The evidence for the plaintiff to show that the transac- 
tion between him and the original defendant was a mortgage or condi- 
tional sale, and not an absolute sale as stated in the registered deed 
executed by him on the 27th August 1897, was to the following effect. 
He had previously mortgaged the two pieces of land to the defendant 
in February of the same year to secure a loan of Rs. 300 . with interest 
at Rs. 3 per cent. per mensem. On that occasiou Exhibit I, an 
unregistered mortgage document, had been executed, 

le subsequent'y, wanted more money to pay to his first wife in 
consequence of her separating from him. The pleader whom be 
consulted advised him to borrow-the further amount required from 
the defendant. The pleader gave evidence that the defendant agreed 
to lend the money if the properties were transferred to his name be- 
cause he would then mortgage them himself, and so raise money. The 
plaintiff said the properties ery valuable’ but the defencant: said 
he: would allow’ the plaintiff ik°them, ahd to redeem the. land. 
The pleader advised the: plaintiff to transfer the ‘land on: this under- 
standing and the deed of sale'was then drawn up. The pleader says 
he warned the plaintiff to obtain a document from the defendant to 
the effect that the latter would allow redemption. There was also- 
evidence that at the time of execution of the deed of sale, the deferd- 
ant agreed to allow the plaintiff to redeem the: property whenever he 
could do so. Subsequently and apparently on the day following the 
date of the deed of sale a writing (Exhibit B) was drawn up-but it was 
not executed by either the plaintiff. or the defendant. The object of 
it was to show that the defendant had agreed to allow the plaintiff to 
redeem the properties covered by the deed of sale, if he paid the 
amount mentioned in that deed with interest at 4 per cent. per mensem 
within the Burmese year next following the year in which the deed of 
sale was executed, but if he did not pay the principal- and interest 
within the time mentioned the deed of sale was to have full-effect. 

The defence admitted that this document, although not execured, 
represented what had been agreed upon by the parties and alleged 
that, as the- plaintiff was unable to repay the principal.'and interest 
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within the ‘year, he had voluntarily given up the” properties.” ‘The 
laintiff admittedly remained in possession of them for a year and then 
says the defendant turned him out. He brought his suit forredemp+ 
tion nearly six years after the date of the deed of sale. Further evi- 
dence in support of his claim was to the effect that the value of the 
properties mentioned in the deed of sale was very much larger than 
the consideration money mentioned in ic. Apart from this, the evidence 
upon which he relied was (1) evidence of a contemporaneous oral 
agreement that notwithstanding the absolute transfer evidenced by the 
deed of sale both parties had agreed that he should have a right-to 
redeem the properties, and (2) conduct of the parties showing that 
such was the agreement between them. > 2h 
But for the judgment of their Lordships of the Privy Council in 
Batkishen Das v. Legge (1), 1 do not think thers could .be any doubt 
that both of the aboye classes of evidence would have been admissible, 


under the rulings of High Courts in India followed by the Court of - 


the Judicial Commissioner of Lower Burma and by this Court, proyid- 
ed the rule eye by those decisions had been followed. : 
In Ramesh Chandra Pal v. Nga egy | (2) Mr. Justice Irwin stated 
the rule derivable from those decisiors, of which the most notable is 
Paksu Lakshman v. Govinda Kanji (3). In that case Mr. Justice 
Melvill referred to the grounds upon which English Courts of Equity 
admitted oral evidence to show that an absolute transfer was intended 
to be nothing more than a security fora debt. He adopted as the 
safe ground on which Indian Courts should admit such evidence, thé 
gone stated by Lord Justice Turner in Lincoln v. Wright (4) vis., 
at of fraud, the fraud being the insistence on the transaction having 
been what the document showed it to be when as a fact it had been a 
transfer by way of security only. ‘ 
Mr. Justice Melvill held that it was not quite clear that the words 
of the proviso of section 92 of the Evidence Act were not wide enough 
to embrace evidence of fraud subsequent to the transaction. in ques- 
tion, but he based his decision chiefly upon the duty of the Courts in 
India to prevent fraud. His decision fi been commented on with 
approval and followed by the Calcutta and the Madras High Courts, 
In Balkishen Dass vy. Legge (t) on appeal to the Allahabad High 
Court, the learned Judges adopted the principle of Lincoln and Wright, 
and of another case idersbe v. White (5), as ground for the admissi- 
bility of oral evidence to show what the intention of tees to docti- 
ments had beer. When the case came before Their Lordships of the 
Privy Council, the latter remarked :— - 3 
“ Evidence of the respondent and of a person named Man-was admitted by 
the Subordinate Judge for the purpose of proving the real intention of the: parties, 
and such evidence was to come extent relied on in.both Courts. .Their Lordships 
do not think that oral evidence of intention was admissible for the purpose of 
construing the deeds, or aseectaioany the intention of the parties. ot section 92 af 
the Indian Evidence Act (Act I cf 1872) no evidence of any ‘otal agreement 6c 
statement can he admitted as between the Parties to any such instrument or their 
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tatives in interest for the purpose of contradicting, yarying or adding to or 
sbigativg from, its terms, subject tothe’ exteptions ‘contained in ‘the several 





Pp It was ‘conceded that’ this case could not be brought within any of 
2. them. The'cases in the English Court ‘of Chancery. which were referred’ to by the 

Ma Huatre — learned Judges in the High Court have not, in:the opinion of their Lordships, any 
see application to the law of India as.laid down in the Acts of the Indian Legislature. 
‘The case must therefore be decided on a consideration of the contents of the docu~ 

ments themselves with such extrinsic evidence 2f surrounding circumstances as may 

be required to show in what manner the language of the document is related to 

existing: facts.” , i 


_ _ This ruling appears to me to cut away entirely the ground on 
‘which Mr, Justice Melvill based his decision in Paksu Lakshman y. 
Govinda Kanji (3) and to be a rtling binding on all Courts in India, 
that in cases.in which it is attempted to show by oral evidence that a 
transaction reduced to the form of a document and purporting by that 
document to be an absolute sale was ‘in reality a mortgage or condi- 
‘tional sale, the Courts cannot admit any such evidence unless the-evi- 
dence is admissible under one of the provisoes to section 92 of the 
Evidence Act. ( 

If this is so, the first class of evidence on which the plaintiff relied 
in this case must be held to be inadmissible unless it can be brought 
under. one of such provisoes. - 

There remains the other class of evidence on which he relied, 
hainely, that of the conduct of the parties. 

There is a conflict of opinion between the Calcutta High Courts 
and the Madras High Courts as to whether such evidence is affected 
by the decision of Their Lordships of the Privy Council. In Khankar 
Abdur Rahman vy. Ali Hafez (6) and in Mahomed Ali Hossein v. 
LVvaear Ali (7), learned Judges of the Calcutta High Court have held 
that ‘evidence of the acts and conduct of the parties is admissible to 
show that an absolute conveyance was intended by the parties to 
operate as.a mortgage or conditional sale only. The ground , of deci- 
‘sion-appears to have been that neitker:section 92 of the Evidence Act 
cnr the decision of their Lordships expressly excludes such evidence 
ftom admission. " 

In Achutaramaraju v. Subbaraju (8), however, a Bench of the 
Madras High Court held that even such evidence was not. admissible. 
. The learned Judges say that evidence of such conduct cou!d be'relevant 
only-on the ground that the conduct leads~to the inference that there 
“was a-contemporancous oral agreement. or statement between the 
parties that the absolute sale deed was to operate only. as‘a_morigage 
and nof as a sale, but section 92 of the Evidence Act enacts. that no 
evidence of any oral agreement shall be admitted to vary the terns of 
.the contract or grant, and no exception is made inthe jprovisoes. in 
favour. of evidence which consisis: of the: -acts and :conduct’ of the 
parties from which an inference might be drawn'that there was such an 


‘Oral agreement. “” 
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~ . This‘argument appears to me to be irresistible'and ‘conclusive, ‘and 
although I fear that great hardship to poor and needy people in this 
province may result from so deciding, I think the first. question refer- 
red'in this case ‘should be answered in the negative. P wa 
Upon the second question referred the learned Counsel for the 
plaintiff has urged that fraud_was alleged in the plaint. The paragraph 
relied on as containing the allegation is as follows: “That defendant 
at first agreed. to re-convey. the said property to plaintiff but subse- 
“quently refused to do so, and claimed that the transaction was not a 
mortgage but an out-and-out sale to him.” 
his scarcely complies with the rule that a plaint eharging fraud 
must set forth the particulars of the fraud (see Gunga Narain Gupta 
v. Tituckram Chowdhry (9). But even if it were a stfficient.compli- 
ance with the rule, the fraud relied on was’ fraud subsequent to the 
execution of the deed of sale. Notwithstanding the remarks of Mel- 
vill, ¥.in Fzksie Lakshman v. Govinda Kanji (3) the wording of 
section 92 of the Evidence Act appears to me to make. it quite clear 
that it is only fraud in connection with the entering into and execu- 
tion of the document which is contésted that can be proved by oral 
evidence. The first proviso to the section says that any fact may be 
proved which would tnvalidate any document or which would entitle 
any person to any decree or order relating thereto. As recently 
pointed out Ly Mr. Justice Woodroffe in Reni Madhab Dass v. Sada- 
sook Kotary (10) what follows in the proviso is illustrative merely and 
not exhaustive. f 
In the present case the plaintiff did not say that he was unaware 
of what he was doing when he signed the sale deed. He admitted 
that he knew the deed was an absolute transfer, but he relied on the 
defendant's verbal promise to allow redemption. He did not set up 
that the defendant induced him to sign ‘such a deed bya promise 
which the defendant never, intended to ‘perform, a state of ‘circum- 
stances given in section 17 oi tne Contract. Act. as-constituting .. fraud. 
Even if Exhibit B had been executed and registered the most. that 
could be said was that the sale deed did not truly represent the real 
agreement between the parties. There was nothing amounting to 
fraud in connection with it.as far as I can see, and there was nothing 
on which the plaintiff could have obtained a decree declaring ‘it.to be 
invalid.. Chapters III, IV and V of the Specific Relief Act show what 
decrees may be obtained in connection with documents.. They may 
be rectified, rescinded or cancelled. When a document does not truly 
express the intention of the parties it may be rectified, but only when 
the result has been due to fraud or mutual mistake of the ies. The 
mutual mistake. must be as to a matter of fact: A mistake as to law 
in force in British India is not a ground for holding an agreement.to 
be void—see section 21 of the Indian Contract Act, 1872. Consequently 
even if both the plsinti and the defendant believed that by, reason of 
the scle deed-and an oral agreement or by reason of the sale .deed and 
‘an unregistered agreement which they"intended to execute the plaintiff 


(9) (1888) LL, 15 Cala (20) (2905) ILL.R., 32 Cale) 437- 












igog- 
‘Mavne Bin 


. 
Ma: Hratne. 


cro6 LOWER BURMA RULINGS. 





would have’ the tight to redeem the property, that would not be 
sufficient ground for rectifying the sale deed. I cannot think of any 
other grounds than fraud or mutual mistake under which the sale deed 
in this case could possibly have been rectified, rescinded or cancelled, 


. and since there was neither fraud nor mutual mistake in the case, I 


would answer the second question referred in the negative. 

The learned Divisional Judge held that the conduct of the parties 
leading up to and including the writing cut of Exhibit B was admis- 
sible under proviso (3) to section g2, since it went to show that there 
was a separate oral agreement constituting a condition precedent to 
the attaching of any obligation under the deed of sale. I cannot agree 
in this view. 

It appears to me that in any view of the case it must be held that 
the parties intended the sale deed to operate from the time of its 
execution, although they may have intended it to operate as a con- 
ditional and not as an absolute sale. i 

Adamson, C. ¥.—The question whether any evidence, and if so 
what evidence, is admissible to show that a mortgage was really 
intended, although on the face of the instrument the transaction was 
an absolute sale, must be answered in India with reference to the provi- 
sions of section 92 of the Evidence Act. If any fact be imputed which 
would invalidate the instrument, or which would entitle any party to a 
decree relating thereto, the terms of the first proviso of that section 
admit in proof of such fact evidence of all kinds, whether direct or 
circumstantial. But the language. of the proviso, and especially the. 
specific examples given in it as an aid to construction, o/z., fraud, 
intimidation, illegality, want of due execution, want cf capacity in any 
contracting party, want or failure of consideration, mistake in law, 
show that the proviso refers only to:cases in which a transaction is from 
its outset invalidated, and not to cases_in which the fraud imputed is, 
that subsequent to the execution of.the document, one party to it 
endeavoured,-notwithstanding an.agreement. to. the contrary, to hold 
the other party to the strict terms of the document. Such is the ruling 
in Banapa v. Sundardas Fagjivandas (11). It is true that in Pakse 
Lakshman v. Govinda Kanji (3) a doubt was expressed as to whether 
the words of the proviso were not wide enough to let in evidence of 
such subsequent conduct as in the view of a Court of Equity would 
amount to fraud. But I am unable to find that this view has-been 
accepted by Indian Courts, and in Preonath Shaha v. Madhu Sudan 
Bhutya (12), the principle that the fraud referred to in proviso (1) of sec- 
tion 92 must be contemporaneous and not subsequent fraud, was men- 
tioned with approval. In my opinion there can be no doubt that the 
words “Any fact which would invalidate any document, or which 
would entitle any person to any decree or order relating thereto” must 
‘refer to ‘contemporaneous and not to subsequent facts. For, if the 
Spposite view be taken, it is clear that when one party asserts that 
there was a contemporaneous oral agreement varying a documeiit, and 
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the other party denies ‘it, the first party ipso facto asserts éither that 
by the denial a fraud is being committed on him, or that, in conse-. 
quence of the oral agreement which he desires to prove he will be 
entitled to a certain decree cr order, and the result is that there is no 
conceivable case in which the terms of abet (1) do not exclude from 
the provisions of section 92 evidence of a contemporansovs oral agree- 
ment, which is denied by the opposite party. This is a reductio 
ad absurdum. The provisions of the section would in a" cases be 
rendered nugatory by the provisions of the proviso. 


But the decisionsof the Calcutta High Court in Preonath Shaha v. . 


Madhu Sudan Bhutya (12), Khankar v. Ali Hafez (5) and Mahomed 
Ali Hossein vy. Nazar Ali (7) to the effect that .oral evidence of the 
acts and. conduct of the parties, such as evidence of the repayment of 
the money, the return of the deed, and the exercise of acts ol desea 
sion by the vendor, is admissible to show that 4 certain conveyance 
was really a moi by way of conditional sale, are not founded on 
the allegation of fraud or in anything contained in proviso (1). They 
are founded on the following words of section 92, viz., “ No evidence 
of any oral agreement or statement shall be admitted.” In the view of 
the Calcutta High Court these words do not exclude the evidence of 
acts and conduct of the parties. Their Lordships of the Privy Council 
had held in Ralkishen Das v. Legge (1) that oral evidence for the 
purpose of ascertaining the intention of the parties to the deed was not 
admissible and that decisions of the English Court of Ch: were 
not applicable to the law of Evidence in India, and the leatned Jul 

of the Calcutta High Court, after considering that judgment, held that 
their former ruling to the effect that evidence of the acts and conduct 
of the parties is admissible, did not contravene the rule laid down in 
the Privy Council judgment, the reason given being that though oral 
evidence of intention was clearly excluded by section 92, evidence of 
acts and condect to prove that intention was not ‘excluded. A Bench 
of the Madras High Court discussed the question in Achutaramaraju 
v. Subbaraju (8) and dissented from the Calcutta High Court. The 
reasons for dissent have been stated at length in the judgment of my 
learned colleague Mr. Justice Fox, and 1 need not repeat them here. 
Those reasons are to my mind very convincing, and | will venture to 
add two other grounds which lead me to the same con¢lusion. The 
first is based on the words of the section, which as I have stated are, 
“No evidence of any oral agreement or statement shall be admitted.’ 

The learned Judges of the Calcutta High Court have, in my-view, 
imported into the section words for which there is no warrant, and 
have construed it as. if it read, “No evidence except circumstantial 
evidence of any oral agreemeut or statement shall be admitted.” It 
appears to me that evidence of acts and conduct given with a view to 
proving an agreement, is ev:dence of that ment, and that the rule 
expressed in section 92 is no less infringed, when ah agreement in- 
consistent with the terms of an instrument, is proved by evidencé of 
acts and conduct than it is when such ‘agreement is proved by direct 
evidence. My second ground is that'l find it difficult to conceive that 
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the Legislature could possibly have intended, in respect of any fact of 
which proof is allowed, to Jay down a rule that. such fact ‘may be 
proved i circumstantial but not by direct evidence. Re 

The intention of section 92 is to my,mind perfectly clear. The 
object of the section is to discourage perjury. Ifa written agreement 
can be contradicted or varied by a contemporanéous oral agreement a 
wide opening is given to perjury. It is therefore enacted that when 
the terms of a contract or disposition of property have been reduced to 
the form of a document that document shall be deemed to be the ‘nal 
agreement between the parties. The object is to prevent persons from 
making contemporaneous oral. agreements which contradict or vary 
written contracts, and if.2 person ignoring this provision of law, execu- 
tes a document. which does not express his intention; and: relies on a 
contemporaneous oral agreement varying its terms, he ‘will not be 
allowed to prove the oral agreement,. but will be bound by the written 
contract, and it foliows that he will have only himself to blame if he 
finds himself in a false position owing to his having deliberately ignored 
the law. . 

“-. My view therefore is that under the circnmstances described in 
section 92 of the Evidence Act, direct oral evidence and evidence of 
acts and conduct are equally inadmissible, when offered for the purpose 
of contradicting, varying, adding to, or subtracting from the terms ofa 
written contract or disposition of property. 

The evidence on which the plaintiff relies in the present case has 
been ‘fully ‘set forth at the commencement of the judgment of my 
learned colleague. It‘ consists of “evidence of the intention of thé 
parties at the time of execution of the conveyance, and of evidence of 
their conduct ‘before and after the conveyance, offered for the’ purpose 
of proving their intention. - Following the exposition of the law on the 
subject which I have endeavoured to give above, I. must hold. that the 
evidence is-equally- inadmissible, whether. on the ‘ground-of 'frarid, as 
has ‘been urged by the’ learned “Counsel for the plaintiff, or on the 
ground that: it is. evidence of ucts: and-conduct as distinguished from 
direct oral evidence. 2 ee 

“My learned colleague has commented on .the hardship that is 
likely ‘to result.from applying to such cases the ruling of the’ Privy 
Council in Ralkishen Das v. Legge (1). Lagree that there’ may be 
individual cases of “hardship, but I derive some consolation from ‘the 
remarks that Lord Redesdale made in speaking of the Statute “of 
Frauds‘in Lyndsay v. Lynch (13). He said “ the Statute was made for 
the purpose’ of preventing perjuries and frauds, and nothing can ‘be 
more manifest to any person who has been ‘in the habit of practising in 
Courts of Equity than that the relaxation of.that Statute has been’a 
gtound »of much perjury and ‘much fraud. If the Statute’had been 
rigorously observed, the result ‘would probably have’ been that“few 
instances. of iparol- agreements would “have occurred.” These ‘words 
appear:to.me tobe strikingly applicable to the action of the Courts in 
India; ‘in:ignoring- the plain ‘provisions of section 92 of the’ Evidence 


413); Ghose’s Law of, Mortgage, 3rd edition, page 223. 
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Act)>in their “desire 10 follow the procedure’ of Courts of Equity in FOS. 
England:  need-hardly add that the dangers in India of relaxing-the tiiGiet Bie 
Jaw on this point are infinitely greater than in England. I think there. MUNG’ Bre 
fore that itis a matter for considerable satisfaction that the highest . my yrarwe¥i 
jadicial tribunal has laid down that decisions of the English Court of © = ==: 
Chancery have no application to cases governed by section 92 of the’ 

Tudian Evidence Act. | : 


I-would‘answer both questions in the negative. 


Irwin, I coacur in the answers proposed by my learned 
colleagues to both questions, and I think my decision in Ramesh 
Chandra Pal y. Nga Saung (2) was wrong. a 


Before the Hon'ble Mr. H. Adamson, C.S.1., Chief Fudge. * Criminal Revisio: 


: N 
PO WA «. KING-EMPEROR. ae 
! Mr. Pennell—for the applicant, Mr. McDonnell, Assistant Gover oR 
it. Pennell—for the appl oe 1 joverine en: arth, 
Examination of witnesses—cross-examination—practice. * 4 —_ 


‘Incriminal cases, it is customary for the cross-examination of each witness ‘for 
the defence to be made immediately after his examination-in-chief, and not post- 
poned till after the examination-in-chief of all the defence witnesses. This practice 
sean be departed from against the wishes of the accused, and to his possible 
prejudice. : 

Chandi Pershadv. Abdur Rahman, (1894) 1. L. R. 22 Cal., 1313 Abdool Kadir 
Khan v. The Magistrate of Purneah,20W. R, Cr. 23; Queen-Empress v. 
Nageshappa Pai, (1895) 1. L. R. 20 Bom., 543 5 Kedar Nath Ghose v. Bhupendya 
Nath Bose, (1900) 5 C. W. N. xv., referred to. : 

:This is an application under section 526 of the Code of Criminal 
Procedure for the transfer of a case from the Court of the District 
Magistrate of Rangoon on the ground that such transfer is expedient 
for the ends of justice... ee ete : 

The case had reached the stage of examination of the witnesses’ for 
the defence.. When the examination-in-chief of a certain witness had 
been concluded, the Government Prosecutor. applied for leave ‘to 
reserve his cross-examination until the examination-in-chief of certain 
other witnesses for the -defence had been completed: The learned 
Counsel tor the accused objected to this course, but the District 
Magistrate overruled the objection, and granted the permission 
applied for. . ‘ 

It is urged that the course adopted by the District Magistrate is 
prejudici to the defence, because the accused’s edeeatee tit ina 
position to exercise. his discretion as to calling further evidence. in 
respect of the same set of facts until he has heard the cross-examina- 
tion of the witnesses whom he has already called. Bo 

The learned advocate for the applicant however states that he does 
not dasire the transfer of the case, provided that the Magistrate adheres 
‘to, the ordinary practice, which is :to cross-examine each witness im- 
mediately:.after-his examinativn-in-chief. ee Ae 
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1905. I will therefore, treat this case as an application for revision ‘of an 
eowa interlocutory order. That the High Court is competent at any stage 


: a of a case to interfere to exercise its powers of revision, has been ruled 

Kinc-Emreror. i2 Chandi Pershady. Abdur Rahman (1), Abdool Kadir Khan v. 

ae aaa aie aerate of Purneah (2) and Queen-Empress v. Nageshappa 
at (3). 7 

Section 135 of the Evidence Act provides that the order in which 
witnesses are produced and examined shall be regulated by the law and 
practice for the time being relating to civil and crimir,;} procecure 
respectively, and in th absence of any such law by the discretion of the 
Court, Section 138 provides that witnesses shall be first xamined-in- 
chief, then cross-examined, then re-examined, 

The only case to which I have been referred, or which I can find, 
bearing on the subject, is a civil case, Kedar Nath Ghose s. Bhupendra 
Nath Bose (4). In that case the first witness called was not the. plain- 
tiff, but the plaintiff was a witnéss in the case. At the close of the 
#xamination-in-chief of-the first witness, the defendant's Counsel asked 
that the cross-examination. should be deferred until after the examina- 
tion-in-chief of the plaintiff. The learned Judge held that the ordinary 
practice'should regulate the order of examination, and that the witness 
should be cross-examined at the conclusion of the examination-in- 
chief, 


I think that the view taken by the’ learned Judge applied with 
stronger force -to a criminal than to a civil case. The actice 
undoubtedly is to: cross-examine immediately after the examination- 
in-chief. @ reasons given by the learned advocate for thinking that 
the course adopted by the District Magistrate would prejudice the 
defence, are not in my opinion yery strong, but I am wot prepared to 
say that they are altogether groundless. -The learned Assistant 
Government Advocate states that the course was adopted because by 
adopting it there was a greater likelihood of getting at the truth: ~. But; 
T.think that in matters connected with the defence the ordinary pac| 

“tice should never be departed from, if such departure cain any possi- 
ble way prejudice the defence, and if the accused objects to. it.° 

The Code by a special provision enables the cross-examination of 
witnesses for the prosecution to be deferred, but there is no provision 
for deferring it in the case of witnesses for the defence, and even if the 
Magistrate has a discretion I think that_he is exercising it 
when he departs from the ordinary practice of the Court in respect of 
the defence, against the wishes of the accused, and to his possible 
prejudice. 7 

I.set aside the order by which the Magistrate allowed the cross- 
examination of certain witnesses for the defence to be deferred. until 
after the examination-in-chief_of other witnesses, and return the pro- 
ceedings for disposal in accordance with law. * F: 
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Before the Hon'ble Mr. H. Adamson, C.S.1., Chief Fudge, and 
Mr. Fustice Fox. 
SHWE CHO v. KING-EMPEROR. 
Sentence of death—practice--Criminal Procedure Code, s. 367 (5)- 

A Sessions Judge, in passing sentence of death, remarked in his judgment that 
“ the fact that the accused acted without premeditation will no doubt be considered 
by the proper tribunal.” The idea that a Sessions Judge may devolve on a higher 
tribunal his responsibility in respect of sentence in a capital case, is erroneous. 

Dictu.s of Irwi: $.in Crown v. Tha Sin, (1 L. B, R.,216) that when a Sessions 
Judge is in doubt-v. nether a sentence of death should be passed or not, he should 
Pass sentence of death, and leave it to be commuted by the High Court if neces- 
sary, dissented from. 

‘Adamson, C. $—I must take exception to a remark made 
by the learned Sessions Judge when considering what sentence should 
be passed. He said, “The fact that the accused acted without pre- 
meditation will no doubt be considered by the proper tribunal.” This 
remark indicates a misconception of the duty of a Sessions Judge in 
determining the penalty for a capital offence. It suggests that a 
Sessions Judge may rightly pass a sentence. of death which is inappro- 
priate, and leave it to a higher tribunal to correct it. I have noticed in 
several capital cases that have come before me recently that Sessions 
Judges take a’similar view. It finds some countenance in a published 
judgment of this Court, Crown v. Nga Tha Sin(t). In that case a Full 
Bench ruled that the true interpretation of sectio1. 367 (5) of the Code 
of Criminal Procedure is that before passing a sentence other than 
death in a capital case, the Judge should find that there are extenuating 
circumstances, and. not that there is merely an absence of aggravating 
circumstances. In that ruling I fully concur. But in the same case 
Mr. Justice Irwin stated that in his opinion when a Sessiors Judge had 
any doubt whether a sentence of death should be passed or not, he 
should pass a sentence of death, and that-where there’ is a doubt it) 
should bé decided by the High Court. and not by the. Court of Session.! 
That is an oditer dictum, but apparently it has had considerable influ- 
ence on Sessions J: dge., and I must say with ali respect that I strongly 
dissent from it. ‘fhe proposition that a Judge, when he has doubt as 
to whether seritence of death should be passed, should pass sentence of 
death, appears to me to be as contrary to the principles of criminal 
jurisprudence as it is to the dictates of humanity. It is the duty of a 
fades to consider whether there are extenuating circumstances, but 
when he has given his’ mind to that question and still feels a reasonable 
doubt as to whether death is the proper penalty, the doubt, like all 
other doubts, should be given in favour of the accused. There is no 
authority in law for holding that a Sessions Judge has any right to 
devolve his responsibility in respect of. sentence in a capital case on a 
higher tribunal. Séction 367 (5) of the Code of Criminal Procedure 
-applies equally to High Courts in the exercise of original criminal 
jurisdiction and to Courts of Session. The responsibility. of the Judge 
is the same in both. I have thought it proper to make these remarks 
because I have frequently of late observed a tendency on the part. of 
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P ‘Sessions Judges, which may be due to the oditer dictum which I have 
quoted, to throw upon the. High Court a responsibility which no provi- 
sion of law authorizes them to divest themselves of. 


v 
Kine-Empzror. Fox, ¥—The remark of the Sessions Judge as to the sentence which 


he should pass appears to me to show that he does not correctly appre- 
hend his powers as regards sentences on convictions of murder. It is 
open to every Judge empowered to try a person accused of murder to 
pass one of two sentences upon conviction of the accused of that 
offence. No ruling can deprive such Judge of that power. » But it 
must be exercised in accordance with law. The ruling of the Full 
Bench of this Court in Crown v. Nga Tha Sin (1) laid down that 
section 367, subsection (5) of the Code of Criminal Procedure contem- 
plated the’ nassing of a sentence of death as the ordinary rule in cases 
punishable with death, and the passing of a sentence of transportation 
for life as the exception, and that, so faras any rule on the matter could 
be laid down, a sentence of death should ordinarily be passed unless 
there are extenuating circumstances. Further, the ruling laid down 
that before passing the mitigated sentence, a Judge should find that 
there are really extenuating circumstances, znot merely an absence of 
aggravating circumstances, and that it is not for a Judg2 to ask himself 
whether there are reasons for imposing the penalty of death, but 
whether there are reasons for abstaining from doing so. 

These propositions were accepted by all the Judges of the Court, and 
are binding on all-Judges of Sessions Courts as statements of the law. 
They were arrived at after full consideration of rulings of the Special 
Court and of Judicial Commissioners of Lower Burma, in some of 
which rules had been laid down as to the circumstances under which a 
death sentence should be passed and under what circumstances the 
lesser senterce should be passed. 

The Full Bench ruling abrogated the rules so laid down, which are 
no longer binding on-the Courts. “3 

The remarks of-Mr- Justice Irwir. regarding the. daty7or “desirability 

-of a Sessions: Judge. passing a’ sentence of death in-a case in which he 
entertained doubt as to the proper sentence, were, as appears from his 
judgment, an expression of his individual opinion, and were not part of 
what was adopted by all the Judges of the Bench. As such they are 
not part of the ruling of the Court, and are not binding on Sessions 
Judges. But lest there should be continued misapprehension as to the 
effect of the ruling, I desire to emphasize that Sessions Judges are 
bound by the propositions which I have set out above, because they are 
Propositions adopted by all the Judges of the Bench. 





Criminal Revision : Before Mr. Fustice Irwin. 
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December ist, p, 
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KING-EMPEROR v. KYAW HLA AUNG. 


Whipping—house-breaking-by night—previous convictions of theft—Criminal 
rocedure has tty aden Pind Codes 1—appeal—ai Notation offen 
legalise sentence—Criminal Procedure Code, s. 423. = 

._.When an accused with previous convictions of theft is convicted of louse-break- 
ing by night, a double sentence of imprisonment and whipping is not legal ynder 
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section 3 of the Whipping Act, 1864; but if the house-breaking is accompanied 
with theft, the may ‘be convicted on sepavate charges under sections 457 
bg and sentenced to imprisonment and whipping for the theft. 

1 


1905. 
Kinc-Empzror, 


n an illegal sentence comes before a Court of appeal, the propriety of legaliz- Kuiie Hua iia 


ing the sentence by altering the cor.viction should be considered, if the result of not 
doing so would be an inadequate sentence. 

The accused was found in pcssession of stolen property, and in conse- 

juence was convicted of house-breaking hy night with intent to commit 
theft. He admitted two previous conyictions for theft and was sentenced 
to eighteen months’ rigozous imprisonment and 20 lashes. 

The Sessions Judge in appeal remarked that the sentence was inade- 
quate and the accused ought to have been tried by the District Magis- 
trate ; yet he set aside the sentence of whipping as illegal. 

The double sentence of imprisonment and w oping was. certainly not 
legal as a sen under section 457, because the previous convictions 
were for thelt; but on the facts found it was obviously open to the 
Sessions Judge to alter the conviction and to convict the accused of 
both house-breaking by night and theft ina house. The double sentence 
would then be egal as a sentence for theft. The leamed Judge ought 
to have taken this course if he did not think it expedient to order a new 
trial before the District Magistrate. 

The charge is badly framed. It runs thus— 

“Committed theft in respect of property valued rupees fifteen from 
the house of complainant by committing house-breaking by night and 
thereby committed an offence punishable under section 457.” The 
charge ought to have two heads and should run thus— 

(1) “Committed house-breaking by night in the house of Mi Hla Pyu, 
in order to commit +heft, and thereby committed an offence punishable 
under section 457.” a 

(2) “ Committed theft of some clothes fromthe house of Mi Hla Pyu, 
and thereby committed an offence punishable under section 380,” ; 

* “The Magistrate ought to have convicted expressly of both offences: 
“and then passéd sentence for one only. “See: the illustration to section’ 
35, Criminal Procedure Code. 5 

For the charges of previous convictions the Magistrate used Form 79. 
He ought to have used Form 78. Te 

The District Magistrate called for the case in revision, and remarked’, 
“Form No. 80 in this case is clearly superfluous.” In this the District‘ 
Magistrate is wrong.” Even if the previous convictions did not render: 
the accused liable to both imprisonment and whipping, Form 80 should 
be used. See paragraph 282, Courts Manual. 


Before Mr. Fustice Irwin. 
KING-EMPEROR v. MAUNG GALE alias PAN ZIN. 

Foinder of charge’—Criminal Procedure Code, ss. 233, 235—summons case— 
warrant case. 

cise of insult and mischief committed on two different days cannot be tried 

er. 

evhen an offence punishable with Jupceosment exceeding six months and an 
offence not so punishable are tried togzther at one trial, the case is a warrant case, 
and formal charges syould be framed for both offences. 
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Complaint was made that accused had committed mischief on 21st 
July, and insult likely to produce a breach Of the peace on 22nd July. 
The two offences were tried at one trial, which was illegal as they did 
not form parts of one trausaction, seclions 233 and 235, Code, of 
Criminal Procedure. 

The Magistrate commenced the trial by stating to the accused the 
particulars of the complaint under section 426, Indian Penal Code, as 
prescribed in section 242, Code of Criminal Procedure, and taking his 
plea on thatcharge. Then he tookthe evidence for the prosecution and 
examined the accused. Then he framed a formal charge under section 
504, Indian Penal Cote, and took the accused’s plea on that charge. 
Then he heard the defence. 

This procedure is obviously likely to puzzle the accused, and it is 
not warranted by law. The Magistrate mistook the meaning of the 
terms “Summons case” and “ Warrant case”. Assuming that the 
two charges could lawfully be tried together, the trial of the two together 
forms only one case, not two. As the case relates to an offence 
punishable with more than six months’ imprisonment it isa warrant 
case. The fact that it relates to some other dffence also does not alter 
its nature. The procedure appiicable to the whole case is that pre- 
scribed in Chapter XXI, and a formal charge should haye been framed 
for each offence, 





Before the Hon'ble Mr. H. Adamson, C.S.14 I.C.S., Chief Fudge, and 
Mr. Fustice Fox. 
KING-EMPEROR ». PO GYI. 
Mr. McDonnell, Assistant Government Advocate. 


Appeal from acqusttal—grounds for—discovery, of fresh evidence—Criminal 
Procedure Code, 1898, ss. 417, 428 





- Tn-an appeal-from.an acquittal, the fact that fresh. evidence has been discovered 
‘ing aside the acquittal 
or ordering a retrial: 
; King-Emperor v. Nga Naing, 1 U.B.R. (1902-03) 9, followed. 

The accused was tried on a charge of culpable homicide not amount- 
ing to murder. The Magistrate states in his reasons for committal that 
while the accused was having a scuffle with some women, the deceased 
Mi Hla seized him by the testicles from behind, whereupon the accused 
struck out wildly with a knife and stabbed Mi Hla, causing her death, 

In the trial before the Sessions Court Mi Ngwe gave evidence that 
Mi Hla had seized the accused’s longyi from behind, and that the 
accused wounded her by striking backwards without looking in that 
direction. 

The Civil Surgeon Mr. Minty gave evidence that he examined the 
accused on the next morning, that the accused was suffering from no 
disease, that he had: been subjected to severe squeezing of the testicles, 
that the squeezing must have caused intense pain, that it. was’ exceed- 
ingly improbable that a man would inflict such intense pain on himself 
to manufacture evidence, and that a man so maltreated would be in 
danger of life, and could hardly help striking out wildly in self defence, 
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He also stated that there was only one serious wound on the deceased, 
that it was fatal, because it happened to sever a vital artery, and that 
no great force was needed to inflict it. . 

Another witness, whose evidence is not very material, was examined, 
and then, as recorded by the learned Sessions Judge, the Public Prose- 
cutor, acting under thé advice of the Court, closed his case, on the 
Advocate for the accused tendering a plea of guilty to the minor offence 
of intentional insu!t under section 504, Indian Penal Code. 

Th2 accused was then acquitted on the charge of culpable homicide, 
and convicted of the mfhor off.nce under section 54. 

_. The learned Assistant Government Advocate un Jer the direct’ons of 
the Local Government has presented an appeal against the order of 
acquittal. » 

ne ground of appeal is that the Sessions Judge erred in passing an 
order of acquittal without examining all the witnesses for the prosecu- 
tion. The action of the Public Prosecutor has been described in loose 
language on the record. But we have no doubt as to what really 
occurred. 

The Public Prosecutor with the consent of the Court and under the 
provisions of section 494 of the Code of Criminal Procedure withdrew 
from the prosecution on the charge of cal pabte homicide, and thereupon 
the accused was acquitted. Weare unable to hold that this action was 
illegal or unreasonable. The inferences that arose from the record of 
the committing Magistrate, and from the evidence taken in the 
Sessions Court, showed that a conviction could not be obtained on 
chargé of culpable homicide. 

But the main ground of appeal is one that goes entirely outside the 
record. It is that the evidence of the Civil Surgeon is incorrect as to 
facts. Affidavits have been filed to show that the Civil Surgeon did 
not examine the accused until six days after the assault, and that the 
accusej’s conduct showed that he was not suffering from pain in the 
testicles immediately after the ‘assault. If these affidavits could be 
accepted they would, of course, throw am entirely new aspect on the case. 
But we know of no authority for going beyond the record in a criminal 
appeal. Under the provisions of section 428 of the Code of Criminal 
Procedure an Appellate Court can admit additional evidence, but. the 
necessity for taking such additional evidence must be apparent from some= 
thing on the rocord, and cannot be derived from external information. 
The subject has been discussed in King-Emperor v. Nga Naing (1) 
where it was held that in an appeal from an acquittal, the fact that fresh 
evidence against the accused has been discovered subsequent to the 
scutes is not a sufficient reason for setting aside the acquittal or 
ordering a new trial. In this finding we concur. - 
Our conclusion, is that on the face of the record there is no ground 

for this appeal, and we accordingly dismiss it summarily. 

If there has been a failure cf justice in this case it appears to be due 
to gross negligence on the part of those whose duty it was to investi+ 


(1) 1 ULB. R. (190203). 
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gaté the case and put it before the Court. Mr. Minty's evidence as to 
the date of his examination of the accused, and as to the maltreatment 
of the accused, was given before the committing Magistrate more than 
two months before he repeated it in the Court of Session. The import- 
ant bearing of this evidence on the case is obvious and if there was 
a material error in it, there was ample time to discover it. 





Before Mr. Fustice Irwin. 
KING-EMPEROR ». PO NI an> oTHERS. 


Absconding accused—proclamation and attachment—warrant of arrest instead 
of summons—Criminal Procedure Code, 1898, sections 87, 88, go. 

‘When a Magistrate is asked to proclaim an accused person heshould first 
of all take evidence that the accused has absconded. When the absconding is 
proved he should record evidence of the offence under section 512, Then if he 
considers that there is sufficient prima facie proof of the offence he can proceed 
under sections 87 and 88, But Magistrates should use their discretion under 
these sections and should not ordinarily proclaim an accused when the offence is a 


ne. 
regs case in which a summons should ordinarily issue, a warrant of arrest/ 
cannot be issued unless the conditions of section go are fulfilled. A written report 
by a Police Officer is not evidence of service of summons under clause (4) of sec- 
tion go. 

The writer of Pantanaw police-station on 18th July made a report 
that the previous evening he had seen the accused gambling in the 
house of first accused and first accused taking commission. The Magis- 
trate examined the writer and issued summonses under sections 11 and 
12 of the Gambling Act. On the day fixed none of the accused appeared, 
The Magistrate thereupon issued warrants of arrest. The warrants 
were returned unexecuted. On this the Magistrate’s order, dated 1st 
August 1905, was “ Do according to sections 87 and 88.” Adjourned 
to 15th August. On this proclamations were issued directing the 
aceused to appear on 15th-August and warrants of attachment were also 
‘issued.~ No'property was found and thé Gase_was closed’ on 21st August, 

“Fhe~ only~ authority under which the Magistrate could issue a 
warrant of arrest was section 90, Code of Crimina! Procedure. Under 
that section it is imperative that the summons should be proved to 
have been duly served in good time. There is no such proof. There 
is a report by the station writer that he served the summorses, but that 
is not admissible in evidence. 

The proclamation requiring the accused to appear on 18th August 
was illegal, as it allowed less than 30 days from the date of publish- 
ing the proclamation. The proclamation was not published until 6th 
August, and then it was not published as required by section 87(2), 
Clauses (4) and (c) were complied with but clause (@) was not. 

The propriety of the action taken under sections:87 and 88 is open 
to much doubt. Proclaiming a man makes him a fugitive from justice, 
and is likely to drive him to crime. When the offence he is accused 
of is such a petty one as gambling in a common gaming: house, 
or keeping a common gaming house in a small way, it would generally 
be more judicious to drop proceedings-when the accused abscond, 
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Moreover, even in the case of the most heinous offencés it is 
improper to proclaim an accused person before the Magistrate has 
satisfied himself that primd. facie proof of the offence is forthcoming. 
I have known many cases in which proclaimed offenders have been 
arrested in different parts of the province, and when taken to the districts 
in which they had been proclaimed they had to be released because 
there was not sufficient evidence to send them up for trial. 

When a Magistrate is asked to proclaim an accused person he 
should first take evidence that he has absconded. When the abscond- 
ing is proved he should record evidence of the offence under section 
512. ‘Then if he'considers there is sufficient primd facie proof of the 
offence he can proceed under sections 87 and 88, If there is not suffi- 
cient primd facie proof of the offence he should refuse to issue either 

lamation or attachment. - 

Attention is invited to the first foot-tnote to the instructions for 
Criminal Register III, page 244, Lower Burma Courts Manual. 


Before the Hon'ble Mr. H. Adamson, C.S.1., Chief Fudge, and 
Mr. Fustice Fox, 
MA’ GYI v. THE SECRETARY OF STATE FOR INDIA IN 
COUNCIL. 


Mr. Pennell—for appellant (plaintiff), Mr. Fordan—for respondent 
(defendant). 
Land Acquisition—Public Works Department entering upon land and cutting 
down trees before publication of notice of intended acquisition, 


Under section 23 cf the Land Acqui n Act (Act I of 1894), the Collector 
in sseuing his award can consider only the market value of the land at the time 
of the declaration of intended acquisition under section 6 of the Act, and the 
value of such trees and crops as are on the land at the time when possession of it 
is. taken by the Collector. When therefore the Public Works Department enter 





upon and damage land before publicarion of the notice ‘under section 6, o remove 
trees or crops before possession is taken by the Collector, the Collector and the 
Court can consider only the market value of the land as damaged, and in the 
case of trees or crops only the value of such as remain when the Collector takes 
possession. 

Compensation for severance is distinct from other compensation, and must be 
assessed separately. MacIntyre v. Secretary of State,(1903)2 L.B.R., 208, followed. 

Fox, $—The appellant possessed two plots of garden land, the 
area of one of which was 1°72 acres and of the other 3°37 acres, 
Portions of these plots were acquired under the Land Acquisition 
Act for the pipe line from the Hlawga Water Works to Rangoon, the 
total amount of land taken amounting to ‘98 of an acre. 

The. notification under which this land was required appears to 
have been dated the 14th May igo4, but it would appear that the 
land was actually entered upon, and the appellant’s trees on it cut 
down some time before, for the appellant's first petition to the 
Collector is dated the 20th Aprir 1904. is 

The appeilant’s proper remedy for the loss of her trees would 
have been by a suit for. damages, for under section 23 of the Act 
what has to be considered is, firstly, the market value of the land at 
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fester the dete of the publication of the declaration under section 6 of the 
Ma Gyr Act, and secondly the damage sustained by the person interested by 
2, reason of the taking of any standing crops or trees which may be on 
Srorerary or the land a¢ the time of the Collector's taking possession thereof. 
boon FOR On the 14th May 1904, and on the roth July 1904 when the 
+ INDIAIN COUNCIL. Collector states he took over possession, I understand from the 
evidence that the land was bare of trees. The thugyi produced a list 
of all the trees which had been cut down, The proceedings have been 
carried on on the understanding that the trees which had keen cut 
down long before the Collector txok possession could be compensated 
for ina proceeding under the Act, but the provisions of the Act are 
very explicit, and, in my opinion, the Courts cannot go beyond them 
even with the consent of parties. 

The District Court awarded Rs. 450 as the market value of the 
land taken, and did not award anything under the other heads given 
in section 23 of the Act. In coming to this valuation the. Additional 
Judge went upon the value of the trees only, as he considered that the 
land except as garden land had no value. 

However that may be, it is quite clear on the evidence that 
Rs, 450 was very ample compensation for the land in its condition on 
the 14th May 1904. The first three grounds of appeal deal with the 
valuation of the trees, but if there were no trees on the land on the 
roth July 1904, there was no subject of inquiry under the second head 
of section 23 of the Act. The fourth ground of appeal is dependent 
upon the question of compensation for trees, and need not be consi- 

ered. 

The fifth ground claims that compensation for severance should 
have been awarded. In Maclntyre v. The Secretary of State for 
India in Council (x) this Court held that compensation under the 
second head of section 23 must be assessed separately. The same 
_ applies to the other heads. 7“ 5 
3 hére was evidence in this case that the iand léftto the appellant 

would be reduced in value swing to’ severdlice, and judging from the 
maps this view does not appear unreasonable. In the case of one 
plot the land taken up isnear the boundary, but two small portions are 
left between it and the boundary, which primd facie willbe useless to 
the plaintiff. In the case of the other plot the land taken up appears 
to go almost through the centre of the plot. The Inspector of Land 
Records valued the land at Rs. too an acre, and considered that the 
iands left to the appellant would be reduced in value by two-third or half 
of their original value. A little over four acres are left to the appellant. 
On the Inspector's of Land Records evidence I think the appellant was 
entitled to compensation for severance, and I would add Rs, 200 to the 
District Court’s award on that ground. 

The sixth ground of appeal is against the District Court’s order as 
to costs. 

The Additional Judge deprived the appellant ‘of costs -because in 
his opinion her claim was impudently extravagant. In any viewof the 

$$ ne 
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case it was a very extravagant claim, and the fact that she is a woman 
and had no legal advice is scarcely sufficient excuse for putting suclea 
very extravagant claim, before the Collector. i 03 

In my opinion the award should be altered by allowing the plaintiff 
Rs. 200 more than was awarded by the District Court. 

She should also bé allowed her costs of this appeal, advocate’s fee 
being fixed at three gold mohurs. 

jer grievances on account of the loss of her trees cannot, in my 
opinion, be dealt with in this proceeding, and it should be left to her 
to take such steps as she may be advised to bring them before the 
Courts. + ’ : 

Adamson, C. $.—I\ concur in the judgment of my learned colleague. 

Neither the Collector nor the District Judge has cbserved that the 
market value of land, as referred to in section 23 of the Land Acquisi- 
tion Act, isthe market value at the date of the declaration under 
section 6. In the present case the Public Works Department had 
before that date cleared away the fruit trees and left the land a mere 
waste. 

The result of the unlawful action of the Public Works Department, 
and of the failure by the Collector and District Judge to see its legal 
effect, is that we have been obliged to give to the aprellant more than 
she deserves for the land as waste, and that our decision leaves it still 
open to her-to sue for nearly all that she originally asked for, v7., the 
value of the trees that were cut down. 

The market value of the land as awarded by the District Judge, Rs. 
450, is far more than its value as waste, but we cannot reduce it, because 
the Collector has neither appealed against the finding nor taken objec- 
tion to it. 

Severance is quite a separate matter. We cannot reject the claim 
for severance on the ground that appellant gets more than the market 
valve of the land acquired, It is clear that the holding is injuriously 
affected by tie severance, and in fact the Collector made an-award on 
this account. 

Finally, notwithstanding the intentions of the Collector and the 
District Judge, we are bound, in the absence of any appeal by the 
Collector, to hold that the compensation awarded is compensation 
legally awardable under section 23 of the Act, and that it refers to 
nothing that occurred before the publication of the declaration. It 
follows that the appellant.may have a further remedy with regard to 
damage to her property that occurred before the date of the declaration. 

It is common knowledge that it is not unusual in this province for the 
Public Works Department to commence operations in anticipation of 
acquisition, before the Collector has taken possession, or even, as 
in the present cese, before the publication of the declaration. It 
would be well that the consequence of such action should be clearly 
understood. _If it is a question of the market value of land, both the 
Collector and the Court can consider only the value of the land at the 
time of publication of the declaration, and if the land has been previ- 
ously deteriorated by the operations of the Public Works Department, 
the market value that has to be considered is the market value of the 
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Jand as deteriorated. If it is a question of trees or standing crops, the 
Collector and the Court can consider only the value of such trees and 
standing crops as are on the land at the time when the Collector takes 
possession, If trees or standing crops have been removed before that 
date, their value cannot be considered. Neither the Collector nor the 


‘ae Counctt. Court ean go a step beyond the plain provisions contained in section 
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23. The consequence is that when the Public Works Department 
operate on land before they are, under the provisions of the Act, 
lawfully entitled to do se, no possible action by either the Collecto? or 
the Court can save the Secretary of State for India in Council from 
liability to a suit for damages. 


Before Mr. Fustice Irwin. 
MAUNG GYI v. LU PE, 
Maung Kyaw—for the applicant (plaintiff). 
Nomenclature and constitution of Courts in Lower Burma. 

When a suit is triable under section 31 (2) Lower Burma Courts Act by the 
Additional Judge of a Court, ifthe plaint be presented-to the Judge of the Court 
he should not return it. Section 57 of the Code of Civil Procedure has no application. 

Kabir Valad Ramjan y. Mahadu Valad Spears (2879) T- L. R., 2 Bom., 360; 
prise (3 Chetty v. Maung Shwe Ge, (1904) 2 U. B. R., Civil Procedure, 4 5 
teferred to, : 

Zeya v. Mi On Kra Zan, (1904) 2 L. B. R., 333, followed. 

Lu Pe sued certain persons in the Township Court of Henzada and 
attached three buffaloes, apparently before judgment. Maung Gyi 
petitioned the Court saying the buffaloes belonged to him. After this, 
the defendants in the original suit objected that the Judge of the Court 
had no jurisdiction and on this the Judge returned the plaint to be 
presented to the Additional Judge of the same Court. The buffaloes 
seem to. have been released asa matter of course because the plaint 
was returned: They were not attached again. Tke petition of Maung 


-Gyi was-returned. to-him: 


Maung Gyi then sued Lu Pe for Rs. 35-12-0, costs incurred in 
prosecuting his objection to the attachment. He obtained a decree, 
which was reversed on appeal on the ground that Lu Pe’s application 
for attachment was made in good faith, and that it was held in Radir 
Valad Ramjan v. Mahadu Valad Shiwaji (1) that an action to 
recover costs of an action is not maintainable when the Court before 
which such proceedings were taken had made no order for payment 
of costs. 

The present application is to revise that decision on the ground 
that such a suit is maintainable. 

In my opinion, even if the decision were wrong in law that would 
not be a sufficient ground for revision under section 622. It is sufficient 
to cite the words of the late Chief Judge o: this Court in Zeya v. Mi 
On Kra Zan (2) in which the authorities were exhaustively consider- 
ed: “If the facts and the law applicable to the case have~been duly 
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considered by the Lower Court, then, though its decision may be i905. 
erroneous, the error cannot be corrected on revision.” Inthe present yon Gv 


case it is not suggested that the Court did not duly consider the law. ei: 
At the same time I think it well to say that I see no reason to Lu Pr, 
think that the decision of the District Court is erroneous. The only — 


authority cited by the applicart is my own ruling in Palneappa Chetty 
vy. Maung Shwe Ge (3) ; :t is of no assistance in the present case in 
which no order was passed on the petition of Maung Gyi. 

‘The application-is.dismissed summarily. 

It is necessary to remark that the Judge and Additional Judge of 
the Township Court seem to labour under an~ extraordinary mis- 
apprehension about the constitution of Courts and the jurisdiction of 
Judges. The Additional Judge tried the present case. He heads his 
judgment “ Court of the Additional Judge of Henzada Town.” He 
says Lu Pe’s suit was instituted in the Court of the Township Judge 
of Henzada and that it should have been instituted in the Court of the 
Civil Judge of the Headquarters. None of these Courts has any 
existence. There is one Township Court, established under section 21 
of the Lower Burma Courts Act and two Judges have been appointed 
to that Court under section 34. Both Judges have jurisdiction through- 
out the Township. The plaint was presented in the proper Ccurt, and 
section 57 of the Code of Civil Procedure had no application. Under 
section 31 of the Courts Act the District Judge can direct that all suits 
arising within Municipal limits which may be instituted in the Town- 
ship Court shall be disposed of by the Additional Judge. If he had 
made such a direction then the Township Judge’s proper course would 
have been to hand. oyer Lu Pe’s suit and Maung Gyi’s objection to the 
Additional Judge, w'th a note on the diary of each record, stating why 
he did so. His so handing over the cases would not in any way affect 
the validity of the attachment before judgment. 

*. It is surprising that the Judge of the District Court did not notice 
these errors of Judges subordinate to him, which haye caused confusion 
and needless litigation. He not only failed to notice the errors, but 
he actually says in his own judgment that both parties filed their 
petitions in the wrong Court, which is not the fact. Under section 22 
of the Lower Burma Courts Act it was the duty of the Judge of the 
District Cou.t to point out the errors tothe Township Court. The 
Courts Act is plain enough and there is no excuse for any misconcep- 
tion of its meaning since the issue of the late Chief Judge’s inspection 
Memorandum No. 1, dated 23rd April 1904, paragraph 9. 





Before Mr. Fustice Irwin, Gaels peal 
> NGA SEIN v, KING-EMPEROR, Now ae 18th, 
Dacdityaone of barid of dacoits using deadly weapon—Indian Penal Code, ~~" toog,"” | 
section, 397: : 


‘The fest that one of a band of dacoits uses a spear does not necessarily bring the 
one cas within the provisions as to punishment in Section 397 of the Indian 
ie, 7 ‘ 5 
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Queen-Empress v. Mahabir Tiwari, (1899) 1. L. R. 21 All., 263, distinguished. 
* e* 4 * * * : 

The District Magistrate held that because one of the dacoits used a 
spéar, the Court’s discretion in the matter of sentence is limited by sec- 
tion 397, Indian Penal Code. Theauthority he cites is Queen-Empress 
v. Mahabir Tiwari(t). I think it is probable that the Magistrate did not 
read the report of that case, but merely the head note, as copied in 
Mayne’s Criminal Law of india. The fact that a contrary ruling of 
the Madras High Coutt is cited by Mayne in the same paragraph ought 
to have made the Magistrate cautious about deciding ‘the point of law, 
without reading the whole report. The head note may easily be mis/ 
construed. The case was one of dacoity in the house of a man called 
Gajraj, and Gajraj’s arm was broken by the dacoits. Mahabir and seve- 
ral other dacoits joined in beating Gajraj. The actual blow which broke 
Gajraj’s arm was not struck by Mahabir, but under section 34 Mahabir 
was held guilty of grievous hurt because the beating was in furtherance 
of the common intention of all, and he could have been convicted of 
causing grievous hurt if there had been no dacoity. That was why 
section 397 was held to apply. The present case is different. One of 
the dacoits, apparently the approver Po Lwin, carried a spear, and 
made thrusts with it through the door into the inner room which was 
dark. This fact would not render the other dacoits liable to convic- 
tion for using a spear, and therefore Mahabir’s case is no authority for 
saying that section 297 applies in this case. The words in section 
397 ‘such offender” plainly mean any offender who uses a deadly 
weapon and no other, I therefore alter the conviction to one of dacoity 
under section 395. The sentences of 7 years are appropriate, and 
I see no reason to reduce them. 

Before Mr. Fustice Fox and Mr2Fustice Irwin. 
SHWE EIN #. KING-EMPEROR, 

* Murder—blows on the head—iatention—indian Penal: Code, s..299, 300, 304. 

“The fourth clause of section 300, sndian Penal Code, does not apply to a case in 
which death has been caused by an act done with the intention of causing bodily 
injury to a particular person. In such a case the question whether the offence is 
murder or not must be decided by reference to the hrst three clauses of that section 
and the exceptions. : 

Reg. v. Govinda, (1876) 1, L. R.1 Bom., 3423 Queen v. Gorachand Gope, (1866) 
B.L.R, Full Bench Rulings, Sup. Vol. 4433 Shwe Hla U vy. King-Emperor, 
(1903) 2 L. B. R. 1253 referred to. 

Fox, ¥—The appellant has been convicted of murder on a finding by 
the learned Sessions Judge that he had caused the death of Nga Aw by 
an act which he must have known was likely to cause death. The 
Judge however found that it was probable that the accused had no 
intention of killing Nga Aw. 

On these findings the conviction of the offence of murder was, in my 
opinion, not justified. The conviction chould have been of culpable 
homicide not amounting to murder, and as the finding corresponded to 
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the words “ the act is done with the knowledge that it is likely to cause 
death” in section 304 of the Indian Penal Code, the utmost punishment 
to which the accused was liable on a conviction on such finding was 
rigorous imprisoument fur ten years or transportation in lieu of 
imprisonment for a like-term. . 

he finding however appeavs to me to be inappropriate to a case like 
the present in which death has been caused by an act done in the 
intentional causing of bodily injury to a particular individual. 

In such a case'the question to be considered is with what intention 
did the accused commit the act. His knowledge of the probable results 
of his act must almost necessarily be a matter to be considered*also, 
since knowledge and intention are usually closely bound up together. 
Where the act has been done in pursuance of an intention to do bodily 
harm to another, the case must, in my opinion, te decided according to 
the intention which must be attributed to the offender in doing the act, 
and the words and clause of section 299 and section 300 of the Indian 
Penal Code, which deal with knowledge, have no direct application to 
such a case. 

The provisions of the Indian Penal Code regarding murder and cul- 
pable homicide not amounting to murder are undoubtedly somewhat 
obscure, and the distinctions between the cases stated are in some in- 
stances very fine, Taking as an example illustration (c) to section 300, 
which is obviously the illustration intended for a case falling within 
the third clause of the section, it appears to me that any ordinary person 
would reasonably and justifiably come to the conclusion that A in 
doing the act stated intended to kill Z, and in such case his act 
would fall under the first clause of the section. There may, however, be 
cases in which there may be a broader distinction than that afforded by 
illustration (c), and in which an intention to cause actual death might be 
negatived, while an intention to inflict what I will shortly call vital 
injury might be found. , 

The distinctions between the two offences of murder and culpable 
homicide are most clearly set out in the judgment of Melvill J. in Reg. 
v. Govinda (1). accept the learned Judge’s view as correct in every 
detail, but would add that the cases stated in section 299 and section 
300 in which “ knowledge” is made the determining constituent of the 
offence, appear to me to refer to cases in which the doer of the act 
constituting the crime had no intention of injuring any one in parti- 
cular, but in which he has caused death by doing a reckless or rash 
act, which he inust have known would either in all probability endanger 
human life, or would be likely to endanger human Vite. The 4th clause 
of section 300 must, I think, be read as a whole, and the last words of 
it, vfs: “and commits such act without any excuse for incurring the 
risk of causing death or such injury as aforesaid” appear to me to show 
that that clause was intended for a case of the nature I have referred 
to above, Illustration (d) to the section strengthens this view. 

The Code affords no good illustration of an offence of culpable homi- 
cide not amounting to murder by an act done with the knowledge on 
the part of the Goer that he was likely to cause death, but without the 
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1905: intention of causing death or bodily injury likely to cause death. Part of 
Sawe Erm _ illustration (a) to section 29g covers sucha case. To illustrate my yiew 
¥ of a crime falling within this category, I venture to offer the following 
Kine-Emreronr. illustration. The engine driver of a railway passenger train noticing 
— a danger signal against him, but seeing no signs of danger on the lihe 
ahead of him runs’ his train past the danger signal, with the conse- 
quence that the train is upset and lives are lost.. The engine driver’s 
offence might not be held so culpable as to fall within the 4th clause of 
section 300, but it might clearly be a case punishable under the last 

Part of section 304 of the Code. 

I have expressed my views on the meaning and application of the 
parts of sections 299, 300 and 304 of the Code dealing with ‘ know- 
ledge” in order to make it clear why I think that in a case in which 
bodily injury intended for a particular individual has resulted in death 
those parts of the sections need not be considered. 

Before arriving at a conclusion as to what the intention of the doer 
of an act causing death was, it is, | think, a good plan, to put before 
one-self the whole category of intentions expressed in the Code in con- 
nection with offences causing bodily injury.- They are, taking them 
from the most grievous downwards :— 

1st.—An intention of causing death, which | take to refer to an 
actual intention that death should be the result of the bodily injury 
which the offender infl‘cted. 

2nd.—An intention of causing such bodily injury as the offender 
knew to be likely to cause the death of the person to whom the harm 
was caused. lilustration (4) to section 300 illustrates the sort of case 
to which the 2nd clause of section 300 would apply, vis: a special case 
in which there existed some weakness or defect in the person injured 
such that an injury which would not in the ordinary course of nature 
kill a~person of ordinary-health, would be likely to kill him, and the 
offender knew would be- likely to kill hira. Re 

grd.—An intention of causirg bodily injury: sufficient in the ordi-- 
nary course of nature to cause death. 

4th.—An intention of causing such bodily injury as is “likely to 
cause death. 

5th.—An intention of causing prisyens hurt, bat grievous hurt 
which was not likely to endanger life. 

6th.—An intention of causing hurt merely. 

There are cases in which although an offender has actually caused 
death as a consequence of bodily injury inflicted by him, he has been 
held liable for only one or other of the minor offences of grievous hurt 
or hurt. 

To justify a conviction of culpable homicide of any sort against an 
offender who has committed an intentional act causing bodily injur: 
to another.and which act was intended for some particular individual, 
there must at least be a finding that the offender intended’by his act 
to cause bodily injury likely to cause death. e 

The first three degrees of intention stated above make the offence 
in the act causing death murder, unless one or more of the exceptions 
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stated in section 300° applies or apply. If no exception applies, the 
sentence must be in accordance with section 302. If an exception 
applies, the first part of section 304 regulates the punishment to be 
iven. a“ 
If the offence has been committed with the fourth intention in the 
above category, the offence is culpable homicide not amounting to 
murder, and the punishment is also regulated by the first part of sec- 
tion 304, being covered by the words “ if the act. by which the death 
is caused is done with the intention of causing such bodily injury as is 
likely to cause death.” 
reat difficulty may be experienced in deciding whether a case falls 
within the 3rd or the 4th category. The distinction between the 
degrees of bodily injury intended is fine, but it is appreciable, That 
it exists and was intended to exist is, I think, shown by the wording 
‘with the intention of causing such bodily injury as is likely to cause 
death” in section 299, and the Woemne bodily injury sufficient in the 
ordinary course of nature to cause death” in the third clause of section 


300. 

In Reg. v. Govinda.(1) Melvill J. said :— 

Tt is a question of di of probability. Practically, I think, it will general}; 
resolve itsell into a consideration Hi the nature of the weapon used. A ice from 
the fist or stick on a vital part may be likely to cause death: a wound from a sword 
jin a vital part is sufficient in the ordinary course of nature to cause death.” 

These words I take to be merely illustrative of the learned Judge’s 
view. ' 

In Queen v. Gorachand Gope (2) Campbell J. also recognized the 
fine distinction between the intentions referred to in sections 299 and 
300, and said that an act which had caused death and had been done 
with the intention of causing such bodily injury as was likely to cause 





death tallied more exactly with the definition of culpable homicide than, 


with that of murder. 5 

Not only may the degree of bodily injury intended be a matter of 
much difficulty, but often the whole question of the accused’s intention 
may present difficulties. In the absence of an expression of his inten- 
tion by the accused previous to or after or at the time of committing the 
act, his intention can only be inferred from the act itself and the cir- 
cumstances under which it was done. In making an inference as to the 
accused's intention, the knowledge which must.be attributed to him 
must usually be a matter for consideration. As Mr.’Mayne says in 
paragraph 2or of his Criminal Law of India :— 

“ Intention is sometimes a presumption of law: sometimes it isa mere fact, to be 
proved like any other fact. A man is assumed to intend the natural or necessary. 
consequences of his own act, and in the majority of cases the question of intention 
is merely. the question of ,«nowledge. If I strike a man on the head with a loaded 
club, Iam assumed’ to Know that the act will probably cause death, and if that 
result follows, I am assumed to have intended that it should follow.” 

Thus in a case like the present in which death has been caused by 
intentional bodily injury inflicted by the accused on the deceased, the 
question of what knowledge must be attributed to the accused comes in 


(2) (4866) B. L, R., Full Bench Rulings, Sup. Vol., 443. 
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1905. as a meaus of arriving at his intention when he committed the act 
Saws Ex Which caused the death, and for that purpose, and not for the purpose 


o of deciding whether the case falls within the 4th clause of section 300 

Kinc-Empzror. or the last part of section 304. must the question be considered. 

eel Applying the above considerations to the present case in which ina 
moment of anger thie accused struck the deceased one blow on the head 
with a piece of wood 20-inches long, 8 inches in circumference and 
78% tolas in weight, the question is what must be assumed to have been 
the accused’s intention when he struck the blow. 

The circumstances do not warrant a conclusion that the accused 
actually intended to kill the deceased, nor does the act itself call for 
such a conclusion. The second clause of section 300 has no applica- 
tion to the case. F 

The decision must rest upon whether he must be held to have 
intended to cause bodily injurysufficient in the ordinary course of nature 
to cause death, or whether he only intended to cause such bodily injury 
as was likely to cause death. I do not think an intention of causing a 
less degree of injury than that last mentioned can properly be attributed 
when such an instrument as that described above was used, for any 
sane man would know that in striking at another’s head with sucha 
weapon he was at least likely to cause death. 

I think, however, it would be going too far to hold that he must have 
known that he would probably cause death or vital injury, and to 
conclude that he intended to cause bodily injury sufficient in the 
ordinary course of nature to cause death. It is common knowledge 
that heads have stood blows with far more formidable weapons than- 
the one used in this case. In Shwe Hla U v. King-Emperor (3) 1 
have set out quotations from the works of learned medical authors 
showing how capricious injuries to the head are in their after-effects 
and results. In the present case the primary result of the accused’s 
blow was only a’slight fracture of the left temporal bone, but ex.rava- 
sation of blood on the Dura Mater, and‘compression of the brain ensued, 

“and the latter was the caiise of death. ~~~ 

The case no doubt comes near the border line between.the 3rd 
and 4th of the intentions I have referred to previously, but under the 
circumstances I do not think the intention to be imputed to the accused 
should be more than the less grave of the two. 

I would accordingly acquit the accused of murder, reverse the 
sentence for that offence, but would find him guilty of culpable homicide 
not amounting to murder for that he culpably caused the death of Nga 
Aw by an act done with the intention of causing such bodily injury as 
was likely to cause death. 

For this offence I would sentence the accused under the first part 
of section 304 coupled with section 59 of the. Iidiar Penal Code to 
transportation for 10 years. 





(3) (1903) 2°L. B. R, 125. 
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Irwin, $—Appellant does not deny that he struck Nga Aw, nor 
does he deny that Nga Aw died from the effects of that blow, but he 
says he had no intention to kill, he was instigated to the deed by Po 
Me and he was drunk, 


” It does not appear that he was drunk and the point is of no 
importance. There is no evidence that Po Me instigated him. The 
learned Sessions Judge has not found that appellant intended to cause 
death. He found that the blow was struck with a piece of wood 20 
inches long, 8 inches in circumference and weighing 78} tolas. This 
finding is not traversed-in the appeal, and on the evidence I think it is 
a proper finding. 


The learned Judge says that when a man hits another with such a 
weapon he must be presumed to know that by such an act he is likely 
to cause death ; and he goes on to say that the offence is therefore 
murder unless it falls within any of the exceptions to section300. The 

neral proposition that causing-death by doing an act with the know- 
ledge that it is likely to cause death is murder unless it falls within 
some of the exceptions to section 300 is not tenable, as'will be seen 
from a reference to Mayne’s Criminal Law, section 430, in which the 
distinctions between murder and culpable homicide not amounting to 
murder, as laid down by Sir Barnes Peacock in Queen v. Gorachand 
Goge (2) are set forth. But the illustrations used by the learned Chief 
Judge in that case are entirely cases of acts in which the offender had 
no intention of causing hurt, and which were criminal merely by reason 
of rash or negligent disregard of the safety of others. When death is 
caused by an act done with the intention of causing bodily injuryI think 
the words of clause (4) of section 300 “ knows that it is so imniinently 
dangerous that it must in all probability cause * * ¥* such bodily 
injury as is likely to cause death” are quite as wide’as the words of 
section 299 “with the knowledge that he is likely by such act to cause 
death,” and I was therefore at first inclined to think that the learned 
Sessions Judge’s interpretation of the law in this particular case was 
correct, but after considering Mr. Justicc Fox's lucid exposition of this 


very intricate part of the Penal Code I agree with him that the last- 


clause of section 300 must in every case be read as a whole and that 
the reference to incurring risk indicates that it is not intended to apply 
to any case in which death is caused by an act done with the intention 
of causing bodily injury to any particular person. This being so the 
question whether Nga Shwe Ein’s act is murder or not must be decided 
on a consideration of the third clause of section 300. The blow was 
struck with a piece of wood picked up on the spur of the moment, 
during a heated altercation. The Sessions Judge has not found. that 
appellant intended to cause such bodily injury as is sufficient in the 
ordinary course gf nature to cause death, and under the circumstances 
such a finding would hardly be justified. I agree with Mr. Justice Fox 
in finding that appellant intended to cause such injury as would be 
likely to cause death, and I concur in the proposed alteration of the 
conviction and sentence. 3 
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Before Mr. Fustice Irwin. 
SHWE KO 4np anoruer v. KING-EMPEROR. 


Mr. -Villa—for appellants. 
Assaulting process-server when executiug a warrant—~Penal Code, s. 353—produce 
tion of warrant in evidence—Evidence Act, 1872, s. 91—duty of Mogistraigs 

to ascertain facts.of case—Criminal Procedure Code, 1898, ss. 344, 540. 

The accused were convicted of assaulting a provess-server while executing a 
warrant issued by a Civil Court. The warrant was not produced before the 
Magistrate, and the Magistrate did not require its production. 

Held—that thecontents of the warrant were an esrential part of the case for 
the prosecution, and that those contents can only be proved in the manner 
prescribed in section gt, Evidence Act. 

It is a Magistrate’s business to find out the truth, and to supplement defects 
in the case either of the prosecution or of the defence by using the powers to, post 
pone or adjourn proceedings, end to summon material witnesses, which are con 
ferred hy sections 344 and 546 of the Criminal Procedure Code, 

Chunder Coomar Sen v. Queen-Empress, (1899) 3 C: W. N. 605, cited...” 

The appellants haye been convicted of assaulting a process-server 
of the Small Cause Court of Rangoon in order to deter him from 
discharging his duty. The duty was to arrest one Po Ka-under a 
warrant issued from the Court of Small Causes. The warrant was.not 
produced, and there is n> legal evidence of the contents of the 
warrant. It appears from the judgment that the learned Advocate 
for the accused pointed out this defect and argued that without. pro- 
duction of the warrant there could be no conviction. He also objected 
to the preduction of the warrant “‘at this stage of the proceeding.” 
There is nothing to show what “ this stage of the proceeding ” means, 
but it must have been at some time before judgment, and the objection 
was not one that should be allowed. 

It is true that the case for the prosecution should ordinarily be! 
complete before the accused is called on for his defence, but it is the 
Magistrate’s business” to find out the truth, and provision is made: in 
section 540 for supplementing defects in either the prosecution or the 


~ defence. A criminal ‘trial before a Magistrate is’ not_necessariiy 


conducted by a prosecutor. Chapter XXI contains no provision 
corresponding to section 270 which applies to Sessions trials. The 
position of a Magistrate therefore differs materially from: that of a 
Sessions Judge, and he may often have to make much freer use of 
sections 540 and 344 than would be proper in a Court of Session. 
The Police. may make mistakes in preparing a case for trial through 
imperfect acquaintance with the law of evidence. It is the Magis- 
trate’s duty as a rule totake the necessary steps to correct.such 
mistakes. In the present case there were strong grounds for spposing 
that a warrant of arrest of Po Ka was in existence, and even if the 
‘omission to produce it was noticed only at the conclusion of the defence 
‘the Magistrate would have been justified in requiring its production 
then, and even in adjourning the case if necessary in order that it 
might be produced, The accused would then be entitled’ to be. heard 
further. 
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The Magistrate ruled that it was not necessary to produce the war- 
rantat all, Here he was certainly wrong. The fact that the process- 
server was attempting to discharge his duty as a public servant is an 
essential part of the offence, and of that fact there is no legal evidence 
of any kind on the record. Under sections 250 and 251 of the Civil 
Procedure Coce the warrant must be in writing, anc therefore under 
section gt of the Evidence Act the fact that the warrant contained 
authority for Hari Pal to arrest Po Ka cannot be proved except by 

roduction of the warrant or by secondary evidence of its contents 
in case secondary evidence is admissible. There are no circumstances 
appearing on the record which would render secondery evidence 
admissible. The case of Chunder Coomar Sen v. Queen-Empress (1) 
is rightly relied on by appellants’ advocate as showing the necessity 
of producing the warrant to prove its.contents. 

The evidence on the record, therefore, does not support the con- 
viction. Ido not think it is expedient to take further evidence 
because I think there is a doubt about the identify of the offenders. 
The appellants were arrested in the next house. There were several 
persons present when the process-server was obstructed. The Magis- 


trate does not seem to have weighed the evidence for the defence - 


roperly, The mere fact that accused were guests in Ma Shu’s house 
is not sufficient reason for saying that she is not an independent wit- 
ness. The fact that Ma Shu is Po Ka’s sister-in-law is irrelevant, 
as accused are merely acquaintances of Po Ka.’ It is not necessary 
to assume that the Crown witnesses have intentionally given false 
evidence, It may be a case of mistaken identify. ; 
I therefore reverse the convictions and sentences, and acquit the 
appellants, and direct that tleir bailbonds be cancelled. 





” Before the Hon'ble Mr. Harvey Adamson, C.S.1, 1.C.S., Chief 
Fudge, and Mr. Fustice Fox. 
AUNG BAW v. TUN GAUNG, 
Mr. Pennell— for appellant (defendant), 


Execution of decree—delivery of land—standing crops—Civil Procedure Code, 
1882, section 263—appeal from order of execution, 

When the holder of a decree for redemption is putin possession of land under 
section 263 of the Code of Civil Procedure, such possession includes the standing 
crops. The defendant cannot re-enter in order to reap and dispose of a crop 
which he has cultivated upon the land. 

In.an appeal from.an order in execution proceedings, the Appellate Court 
cannot alter the effect of the decree in the original suit, 

Fox, ¥—On the 7th September 1903 the plaintiff-respondent 
obtained in the District Court a decree for redemption. The decree 
directed that if he paid to the defendant or into Court the sum of 
Rs. 207 less costs on or before the 7th December 1903 he would be 
entitled to redemption. 7) 


(1) (1899) 3°C. W. N., 605. 
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1905¢ On the 14th September 1903’the plaintiff applied for execution of 
Avune Baw the decree. The District Judge ordered a warrant to issue to the 

ve Bailiff to give possession of the land under section 263 of the Code of 
Tun Gauno, Civil Procedure on payment of the above sum less the costs. 

od . On the 2gth September 1903 the warrant was returned executed. 

Qn the 19th November 1903 the defendant-appellant applied to 
the District Court for permission to remove the crop which he alleged 
he had sown on-the land. The District Court rejected the application. 
The Divisional Judge on appeal from this order directed the District 
Court to dispose of the dispute regarding the crop in a proceeding 
under section 244.0f the Code. The District Court in a proceeding 
in execution held that the defendant was entitled to a portion of the 
proceeds of the crop which had then been reaped and sold. The 
defendant again appealed to the Divisional Court claiming that he was 
entitled to the whole of the crop. The Divisional Court dismissed 
this appeal. 

The Defendant preferred this second appeal to this Court, claiming 
that the crop was his entirely. 

The proceedings and judgments of the lower Courts are difficult to 
understand, and much litigation has been caused by an erroneous 
opinion of the Additional Divisional Judge that the decree of the 
District Court of the 7th September 1903 gave the plaintiff no right to 
the crop which was growing on the ead The Fad e dismissed the 
appeal om the decrev itself, but on the appeal from the order rejeci- 
ing the defendant's application regarding the crops, he held that the 
original decree should have been different to what it actually was. 

The original decree however stood, not having been altered on the 
appeal from it. In execution of it delivery of possession of the land 
was given to the plaintiff under section 263 of the Code. This 
delivery was a delivery of the land and ‘of all things attached to it) 
including the growing crop. " 3 

No.authority has been-cited, and ‘iene can bz found for the proposi- 
tion that when‘delivery of immoveable property has been given under 
the above section, a defendant from whose possession the property has 
been taken, can claim to re-enter the property in order to reap, gather 
and dispose of a crop he had cultivated on it. 

It is no doubt the case that the crop on land does not always 
belong to the owner of the Iand, or to the person entitled to possession 
of the land. The actual occupant of the land may be entitled to the 
crop. In such a case when a plaintiff obtains a decree for possession 
against a person other than occupant, possession is given under sec- 
tion 264 of the Code. That section da not apply as between the 
plaintiff and defendant in the present-case. The District Court did 
not intend to reserve to the defendant any right to the crop, and did 
not in fact do so. Even if the defendant had any right to the crop, 
this Court could not on an appeal in execution proceedings in any way 
alter the original decree so as to allow him or declare his right, to the 
crop. I would dismiss the appeal. ia 


Adanison, C. F—I concur. 


LOWER BURMA RULINGS. 131 








Before Mr, Fustice Irwin. 
HLA GYAW o. SIT YON anv overs. 


Mr, Dhar—for applicant. | Mr. Palit—for 1st and 2nd respondents 
Mr. Datta—for 3rd respondent. 

Revision—Civil Procedure Code, 1882, section 622—order in matter relating 

toexecution of decree—force of—section 244 (c), 2 

The High Court will not interfere in revision, under section 622 of the Code of 
Civil Procedure, where a way of remedy by appeal is or has been open to the 
applicant. 

‘A decision given in a mattér relating to the execution of a decree is binding on 
ce parties and those claiming under them, and cannot be altered except by a higher 

‘ou 
Ram Kirpal y. Rup Kuari, (1883) 1. L. R., 6 All., 260, referred to. 

This is an application for revision of “the order of the learned 
District Judge of raat; dated the 15th day of November 1904.” 
The Pe ‘ition does not specify in what proceeding that order was 

ed. The original order has not been sent up tothis Court. There 
1s a copy of iton Execution Case No, 44 of the Township Court of 
Shwegyin. From the terms of this so called order itis clear that it is 
not anorder at all. It ends with these words “These remarks are 

‘iven without prejudice to any order! ey pass hereafter in appeal.” 
¢ document therefore seems to be merely a copy of anextra judicial 
opinion recorded by the District Judge. There is nothing to show 
that the case was judicially before him at all: the contrary may be 
inferred from the words which I-have quoted. 

It was highly ircegular and improper for the District Judge to 
record these remarks at all. One result of this irregular action is that 
the Township Judge did not pass any order in the matter, as he 
was bound to do, but snerely recorded “ The District Judge bas decided 
the above matter”. 

As there is no order of the District Court in existence it is clear 
that I cannot revise any such’order. But the applicant urges that the 
application is substantially one for revision of the arders of the Town- 
ship Court, The applicant Hla Gyaw on 2nd April 1g02 obtained 
a mortgage decree against Sit Yén and MaChet. He has applied four 
times to have that decree executed by sale of the mortgaged property, 
vis — 

On sth August 1902 in execution case No. 42 
On roth November 1902 ,, » so » & 
On 22nd May 1903 » » » » 9 
and on 8th September 1904 ,, Py » » 

The mortgage was one on which Sit Yén and Ma Chet borrowed 
Rs. 200 from San Hla, brother of Hla Gyaw. One Ramaswami obtain- 
eda money decree against San Hla, and in executicn of that decree 
the mortgage was sold 2n 27th September 1go1, and bought by San 
Hla’s brother Hla Gyaw, On2nd August igor cne Ma The Nu in 
execution of another decree -against San Hla had attached under 
section 268, Civil Procedure Code, the debt of Rs. 200 due by Ma Chet 
toSan Hla. On 4th March 1902 Ma Chet was served with a notice 
to pay the Rs, 200 into Court, and she did so. 
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On Hla Gyaw's first application for execution of his mortgage 
decree on 5th August 1902, the Bailiff reported that the mortgage debt 
of Rs. 200 had been paid into Court in execution of Ma The Nu’s decree. 
‘On this the Judge recorded “Warrant withdrawn. Only issued for 
Rs, 21-9-6.” This is a badly worded and hardly intelligible ordey, but 
jt is clear enough that it operated asa dismissal of Hla Gyaw’s appli- 
cation on the ground that the mortgage debt had been paid into Court. 


Hla Gyaw’s second application for execution was dismissed on the 
same ground on 22nd December 1902. The order is wrongly filed in 
a separate record, No. 12 Miscellaneous. 

Hla Gyaw’s third application was rejected on and July 1903 on the 
ground that the same claim had been made and dismissed by two 
previous Judges of the Court. The case seems to have been re-opened 
in some way on 28tu July 1903, and finally sent to the District Judge 
on 23rd November 1903, with a report, of which there is no trace on 
the record. These later proceedings are unintelligible. 

Hla Gyaw's fourth application for execution was disposed of in the 
manner I have already described. 

Assuming the present application to be one for revision of any or all 
of the orders of the Township Court, there are more reasons than one 
why it cannot succeed. In the first place in each of the first three 
execution cases atany rate the Township Court decided a question 
arising between the parties, relating to the execution of the decree 

section 244(c) ] and each of the orders is therefore a decree within 
the definition in the Code. An appeal lay from each of those orders 
to the District Court and if the plaintiff had been unsuccessful there he 
would have had a second appeai to this Court as the questions decided 
were questions of law. The operation of section 622 is therefore barred. 
Applicant argues that no appeal lies to this Court because he neglected 
to appeal to the District Court. I cannot, accept that construction of 
-section 622. Its plain meaning-is that the High Cwurt is not to inter- 
_fere on revision so long asanother.remédy by way of appeal is open, and 
even if this were not to be found in section 221 should on general 
principles refuse to interfere when the applicant had neglected to take 
the obvious remedy that was open to him by way of appeal. 

Secondly I could not interfere with the -dismissal of the secend, 
third’or fourth applications for the Township Court was in any case 
bound byits own decision in the first case. In Ram Kirpaly. Rup 
Kuari (1) their Lordships ofthe Privy Council ‘said that adecision 
given in an execution case is “ as binding between the parties and those 
claiming under them as an interlocutory judgment in a suit is binding 
upon the parties in every proceeding in that suit, or as final judgment 
in asuit is binding upon them in carrying the judgment into execution. 
The binding force ofsuch a judgment depends not upon section 13, 
Act X of 1877, but upon general principles of law. If it were not 
binding there would be no end of litigation”. 5 


(1) (1883) LL. R.6 All, 269, = 
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The .applicant is therefore thrown back on the. order of rath” 


August 1902 dismissing his first application. He could have appealed 
are that order but did not doso. Whenever the Judge of the 
‘ourt was changed he tried a new application on the new Judge. Not 
until more than two years later did he apply for revision. Even if there 
were no appeal he would not be entitled to revision after such a delay, 
The application is dismissed with costs. Rs, 24 are allowed as fee 
ite Sit Yon and Ma Chet’s advocate, and Rs, 34 as fee for Ma The Nu's 
advocate. > 


Before the Hon'ble Sir H. Adamson, C.S.1., Chief Fudge. 


KING-EMPEROR »v. E MAUNG anp s1x oTHERS. 
Messrs. Eddis, Cowasjee and Banurji— | Messrs. Norton, Garth and Fagan—for 
Crown, - def 





for fence. 
Duty of Prosecution, 

The accused were cog Es with having abducted a girl who is not a minor, 
with the intention that she should be forced to illicit intercourse. The defence was 
that the girl went of her own accord. 

There were three stages in the case :— 

(1) The time when the girl was kept in concealment by the accused, and was 
under the influence of the accused. 

(QQ) A Wat of three days when she was under the protection of English 
Officers, and was under the immediate influence of neither the accused 
nor her own parents. ‘ 

(3) The time after her return to her parents when she was under their influe 
ence. 





The prosecution alleged that during the second stage, while the girl was livin, 
in the house of a respectable Burman official of high standing, she was ‘compelled 
by the accused’s mother to ~opy a false letter to support the case for the defence, 
It appeared that during the second stage the girl in the presence of respectable 
persons deliberated for an hour in making up her mind whethcr she would return 
to Rangoon with her own relatives or with the accused’s relatives, 
*' With regard to the second stagé the prosecution tendered no. evidence except 
that of the girl herself. The officers at Meiktila to whom she came-for protection 
were not called by the prosecution. Neither the Buitman ‘éfficial iti, whose house 
she was alleged to have been compelled to copy a false letter, nor any member of 
his household was called to elucidate the allegation. No person who was present 
icing the girl’s deliberations was called to give independent evidence of what 
occu 





red, 

A-ld,—that in all these matters the prosecution failed in their duty. It is the 
duty ofthe prosecution to call a!l the persons who are shown to be connected with 
the transactions, and who from such connection must be able to give material 
evidence. The only thing that can relieve the prosecution from cailing such 
witnesses is a reasonable belief that if called they would not speak the truth. In 
the present case no such reasonable belief could possibly have existed. 

(Charge to the Jury.) 

Gentlemen of the jury, you have now reached the last stage of acase 
that has engaged your attention for 14 long days. 1 wil! not detain 
you very-much longer. Iam going to comment upon everything that 
has been referred to by the learned Counsel for the prosecution and for 
the defence, and on one or two other points not adverted to. I do not 
intend to elaborate any single point. at great length, | will refrain from 
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1905- repeating myself as muchas I can, and so I will ask you, during the 
ximo-rureroR CO™paratively short time in which I will engage your attention, to give 
ee me your undivided attention. 
E Mavne, My first duty is to caution you, as 1 cautioned you at the outset, 
—_ that you must try this case solely on the evidence that you have heard 
in this Court. It is a case that has created a considerable amount of 
interest in Rangoon for the past 6 or 8 months, and it can scarcely be 
but that’some or probably all of you have heard a great deal about it 
outside of this Court. I will ask you, gentlemen, to put aside from 
your memories every thing that you have heard outside of this Court 
and to rest your decision solely on the evidence which you have heard 
in this Couxt. There is an aspect of the case which I wish to impress 
upon you. Ina tricl for any crime, what the jury have to determine 
is whether it is proved -beyond reasonable doubt that the accused 
committed the offence. If there is a reasonable doubt, the doubt 
should be given in favour of the accused. Now in the case of an 
ordinary crime such as murder, if a jury finds that there is doubt, and 
brings in a verdict of not guilty, no_tangible and_appreciable harm is 
done to any individual person even if the jury have acquitted the guilty 
man. There has, itis true, been the general shock to society of letting 
loose a murderer, but no. individual person is harmed. The present 
case is different. If you find the accused not guilty, it can scarcely be 
but that in the eyes of the public, Ma Nu’s reputation will suffer injury. 
Now what I have to tell you is, that so far as your duty in this trial is 
concerned, you have no concern with Ma Nu’s reputation. You should 
not be influenced in any way by the idea that the result of your deci- 
sion may affect her. What you have to determine is whether the 
accused are guilty or not guilty, and the, consequence that may result 
to Ma Nu or to any other person from your verdict is a matter which 
should not influence your decision-in any 2 
~The seven accused are charged with having abducted Ma Nu with 
the intention or-knowledge that ‘she ‘would be forced or seduced to 
illicit intercourse.. The sections of the Penal Code which apply are 
sections 362 and 366. Section 362 defines abduction and is as 
follows: —(Read). Section 366 describes the offence and is as 
follow: (Read). 

In this case the complainant, Ma Nu, isnot a minor. She’ is 22 
years of age. She is therefore a free agent to go or come where she, 
pleases, to marry or even to have illicit intercourse as she pleases, 
Provided that she consents, however much her parents may object, 
the man who marries her or even has illicit intercourse with her, 
commits no offence. The whole case for the prosecution therefore 
hinges on the question whether Ma Nu was taken away by force against 
her will, or whether the apparent compulsion was only a show of force, 
a mere preténce, done with her conseat. If you come to the conclu- 
sion that the compulsion was not a sham, but that she was really taken 
by force and against her consent, you will have no trouble with the 
remaining part of the definition of the offence, for: it is perfectly clear 
fo every one that if a young woman is forcibly taken away by a young 
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man and kept for many weeks, under such circumstances as the 
evidence in this case indicates, the intention of the young man is either 
to force her to marriage, which is equally an offence under the section, 
or to force or to seduce her to illicit intercourse ; and it is just as clear 
that if a number of men assist in forcibly carrying away a young woman 
under such circumstances as are detailed in this case, they have the 
guilty knowledge that is implied’in the section, and it is no excuse to 
say that they thought that it was an arranged affair and merely a show 
of force, for a man deals with an unmarried girl at his peril, and unless 
he can show that he has substantial ground for believing that the force 
was & pretence done with the woman’s consent, he is liable to convic- 
tion under the section, 

The important question for you to determine therefore is’ whether 
Ma_Nu was taken by force and against her will. 4 

This has been a very protracted case. It has lasted for many days 
and it can hardly be that all the evidence that has been recorded 
remains fresh in your memories. I therefore think it proper to give 
you a summary of the evidence. I will make it as short as I can, 
consistent with clearness and inclusion of all that is material, and at 
the same time I will show you where the evidence has been broken by 
cross-examination. There is much of the cross-examination that | am 
not going to trouble you with, especially that kind in which a compli~ 
cated question was put, and the answer yes or no was insisted on. 
Cross-examination. of that nature. has the effect of paralysing the 
faculties of the witness rather than of eliciting the truth. In this 
summary of the evidence I propose to take the witnesses pretty much 
in the order in which they were examined. 

Thereafter I wil: take you through the events that occurred in the 
proper sequence of time, and will remark on the various stages of the 


Ma Nu the most important witness .says that she was abducted on 

the 16th July....She,:with her mother, aunt and other female relatives 
“Had been living in their garden at Bounaary Road for two, days. On 
Sunday afternoon they were crossing the roadto Maung Thin’s garden 
when a gharry came from behind and separated the party, She was 
seized by a Au/a anda Burman and thrust into the gharry. In it 
were E Maung and two others with duhs and sticks. The gharry 
drove off amid great noise, She was not allowed to scream. The 
harry went on tothe water edge, she does not know where, She was 
ina dazed condition. She was taken from the gharry toa sampan 
and taken across the water. Then she was made to walk some dis- 
‘tance to Po Hla’s house. Her eyes were dim and she was faint from 
fear, On arrival at the house she was faint and some medicine was 
given to her té smell, Then she lost consciousness. When she 
recovered consciousness next morning she was in a boat, in the stern 
cabin. E Maung told her that he had carried her off for love. On 
the second day she was moved to the forward portion of thé boat and 
it down in the hold. There she was kept for about seven weeks. 
ke night she was allowed to come up and bathe. She performed the 
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195 calls of nature in a pot in the hold and had to bring it up at night and 
King-Empzror throw it out. For thre€ or four days E Maung tried to induce her to 
ce-:a > 7° have intercourse with him and eventually came with a da’ and threat- 


EMavuns. ened _ her and she had to give in. After that he had from time to time 
sem"! intercourse with her, against her will. The boat meanwhile moved on 
and never stoppedat a village or place where there were people. She 
was only twice landed during the whole time, once on a sandbank 
when a tidal bore came up, and once they took her for a walk in the 
jungle and she worshipped at a pagoda, The boat halted at one place 
for a few days, and finally in a fishery where it was concealed in dense 
jungle for fifteen or twenty days. While on the boat she was com- 
pelled to copy letters drafted by E Maung and purporting to be from 
her. Po Than came.to the boat and brought and took letters. The 
first two letters that she wrote were addressed to her mother and were, 
she says, written about eight days after she was taken away. They 
were afterwards posted in Rangoon, and thev bear the postal dates 
27th and goth July, z,¢., eleven and fourteen days after the abduction. 
he burden of the letters is a request to withdraw the warrants as she 
was there of her own choice. Under the same compulsion and at the 
same dictation she wrote a letter to her father. He had just returned 
from England. It was posted in Rangoon on 17th August. There+ 
after, she says, a message came from Rangoon that the first three 
letters were not satisfactory because they did not say that she had 
one of her own accord, and so two more letters were written, one to 
fer father and one to the Commissioner of Police. They bear. the 
Rangoon post marks of 27th and 28th August. They state that she 
and E Maung had previously loved, and the one to the Commissioner 
of Police states'that she went with him of her own accord. On the 
same day she wrote to E Maung’s-mother, Ma Saw Nyun, under the 
same compulsion and circumstances. It was in reply to a letter 
received from her, the contents of which were that if she, Ma, Saw 
~-Nyun, had known that: her son-had loved herso, ste would have arrang- 
ed matters with~Ma Nu’s parents,.and asking: her-to go to another 
town and put in a petition for the withdrawal of criminal proceedings, 
and promising that she, Ma Saw Nyun, wou!d accompany ber. Tenor 
elevén days later Ma Nu received the letter, Exhibit K. It is a letter 
from Ma Saw Nyun to Ma Nu asking her to copy a petition which was 
sent, This letter was found in a box in the boat, which the Myoék 
sealed and sent to the Commissioner of Police. Under the same 
circumstances as before she copied the petition.. The threat was that 
if she did not do as desired she would be taken to some inaccessible 
place, the Shan States or Bangkok. Matters having been thus arranged 
they left the boat. The party was Po Than, Ma E Me, Ma Nyein 
Tha ‘and a boy E Gyan. These two women had come from Rangoon 
bringing the letter K and they were the first women, she states, that 
she had seen since the abduction, Up tc this time she had had no 
communication with a single relative of her own. Naturally it was so, 
because her relatives did not know where she was. The party went to 
the Railway Station. The Railway Station must -haye keen Pyuntaza 
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or’some adjacent station about five hours’ journey from Rangoon. She 
was however not taken to Rangoon, but wastaken up-country nearly, 
a twelve hours’ journey to Thazi, which is the junction for Meiktila. 
She was put ina carriage with Ma Saw Nyun who was there ready. 
to receive her. Alighting at the junct’on Thazi, she was put in the 
bathroom of the waiting-room. A man U Po Yin, who had done raftin; 
business for her father, recegnized her. The Police were informe 
and they took her to Inspector Cox’s house. She was examined by 
him, Then the District Superintendent of Police, Mr. Whiting, turned 
up and said that she jas to go to Meiktila. - 

Before going she asked Cox to send a telegram to her father, which 
he said he had done, but she never got any reply. She then went to 
Meiktila with Ma Saw Nyun and her friends and arrived about 
7-30 P. M. In the train Ma Saw Nyun pressed her again to say that 
she had eloped of her own accord, .She was in great distress, as she. 
had received no reply from her father, and thought that he had cast 
her off. She had no one left to rely on but Ma Saw Nyun, and she 
was also afraid that if she did not do as she was desired she would be 
hidden away again. She was taken to the Deputy Commissioner 
Major Obbard’s house in.Meiktila. She was asked afew questions 
and then sent away. Ma Saw Nyun took her for that night to the 
house of a friend of hers. That night she wrote another letter to Ma 
Saw Nyun’s dictation. Next day she was taken again to Major 
Obbard’s house. I will presently read to -you extracts from her 
evidence relating to the Meiktila incidents as it is very important. 

Eventually security was given for her appearance in Rangoon by Ma 
Saw Nyun andtwo men. She was then taken to the Treasury 
Officer's house, and in the evening (10th September) Ma Saw Nyun 
and her friends took her to the Railway Station, where they got into the 
train. Then Mr. Summers, Assistant Commissioner of Police of 
Rangoon, appeared, and with him_was:Maung Sein, Ma Nu’s brother- 
in-law, who lives ia the same house as she. ‘This is the first relative 

‘of lier own that she had seen since the abduction. She says’ that she 
went straight to. them against Ma Saw Nyun’s protest, and that Ma 
Saw Nyun and Mr. Summers had words about it. She then went with 
Mr. Summers to the Commissioner's hcuse, and'slept that night at the 
Treasury Officer's house. Next day the security bond executed by 
Ma Saw Nyun and her friends was cancelled, and a fresh security bond 
was entered into by Maung Sein, Ma’ Nu’s brother-in-law. Then 
Maung Sein took her to the house of a friend of his, and the same day 
Maung Sein took her toRangoon. She further states that while in the 
boat she was compelled to copy three love letters to E Maung purport- 
ing to be letters written previous to the date of the abduction. In, 
cross-examination Ma Nu was asked whether she had made paper 
boats on the boat. She admitted that she had made paper boxes to 
amuse herself. . The_deepest_grief is assuaged by time, and there is 
nothing extraordinary in the idea that an abducted girl leading a life 1 
of solitude should amuse herself with something. The same remarks 
apply to another point in the case. In one of the letters that she, 
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wrote she gave detailed instructions as to business matters. It is sug- 
gested that a girl who had been abducted by force could not have 
directed her attention to such matters, There does not appear to be 
any reason why she should not, after a reasonable lapse of time. 

Ma Nu was wearing her sister’s watch when she was taken away, 
She did not bring it back. It was suggested incross-examination that 
she had given it as a gift to E Maung, and had said nothing about it 
and made no complaint about it after her return. E Maung and Ma 
Nu are wealthy people and it would probabiy never have crossed her 
mind that he had stolen her watch. The incident is sufficiently ex- 
plained by Mr, Summers, who shows that she made no concealment of 
the loss of the watch, thought it had been left behind in the boat and 
asked him to have the boat searched for. it. ‘: 

Ma Nu was cross-examined about her knowledge of English. It 
seemed to me that she rather minimized her knowledge of English, 
considering that she admits that she had passed the Seventh Anglo- 
Vernacular Standard. 

She was asked why ‘she had not mentioned the Shan States and 
Bangkok threat to the Magistrate. The reply that she was not par- 
ticularly questioned on the point appears to be plausible enough, 

In examination-in-chief Ma Nu said that she had never even heard 
E Maung’s name before the abduction. In cross-examination she ad- 
mitted that"before the abduction she had heard that E Maung, son of 
Aung Gyi, had gone to marry a wife in Moulmein, and that the 
Moulmein wife had once been pointed out to her at the pagoda, 

Some other points were indicated in which her statements to the 
Magistrate differed slightly from her statements in this Court. But 
none of them is of any importance. 

She says in the Magistrate’s Court that on the road from the river 
side to Po Hla’s house she was supported by people on either side. 
In this Court she said that people supported her on either side at some 


“places. © It is suggestéd that.the road isso narrow thatthe statement 


cannot’be true. ‘have not seen the road, but you, ‘gentlemén, have seea 
it, and will be able to draw your own inferences, “She admitted_that 
she had made no complaint of violation till she arrived in Rangoon. I 
am not surprised that she did not mention this to Ko Sein, a man, or 
to any one else. She would naturally assume that every one who 


‘knew the circumstances must know that she had been violated. It 


has been suggested by Mr. Eardley Norton that if her account of the 
violation is true E Maung should have been charged with rape. It is 
perfectly obvious why this course was not adopted. There is no 
evidence of rape except Ma Nu’s uncorroborated statement, and 
whether true or false there could have been no prospect of a conviction 
on that charge. 

An incident was brought out about a fawn which was cavght and 
which she saw from the boat. It shows that there must have been 
occasions when she was not shut up in the hold. > 

The incidents with regard to which crosseexamination chiefly 
shook Ma Nu’s testimony are the Meiktila incidents, and 1 will refer 
to them now, 
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As regards the facts that occurred at Thazi and MeiktilaI do not 
think that you will have any doubt whatever in your minds that you 
have got a perfectly true account of them from the witnesses, Inspect- 
or Cox, Mr. Whiting, Major Obbard and Mr. Summers. Ma Nu 
had arrived at Thazi Station and was in the waiting room. U Po Yin, 
a ‘friend of her father’s and an emissary of the Commissioner of Police, 
saw and recognized her and went for assistance to Mr. Cox, who was 
unwell in his house. Cox sent a Head Constable and some Police to 
assisthim. They brought Ma Nu, Ma Saw Nyun and Ma E Me to 
his house. Cox wired to the Commissioner of Police and to Ma Nu’s 
father. He got a reply from the Commissioner of Potice directing him 
to detain Ma Nu till the arrival of Mr. Summers, who was starting that 
evening, but not to arrest her. He showed this telegram to Ma Nu. 
He got no reply from her father until aftcr ia Nu had left. He thinks 
that it was of his own accord and not at her request that he wired to 
her-father. But in this he is probably mistaken, as it is not apparent 
where he could have got On Gaing’s address, 1 Lancaster Road, except 
from Ma Nu. He sent a special messenger to Mr. Whiting, the 
District Superintendent of Police. Meanwhile he questioned Ma Nu. 
She said first that she had come from Rangoon, next that she had 
caught the train at Penwégdn, and had met Ma Saw Nyun there, as 
she had written to her to come with her to the Deputy Commissioner 
of Meiktila, and that E Maung was not with her and had not been 
with her for three days. She made this statement in the presence of 
Ma Saw Nyun, MaE Me and U Po Yin. She answered questions 
readily and Mr. Cox had no reason to suspect that the answers were 
not honest arid true. He was intending to detain her in accordance 
with the instructions of the Commissioner of Police, when Mr. Whit- 
ing arrived, and asked Ma Nu if she wanted to go to Meiktila fo see 
the Deputy Commissioner. She said that she did, and then 
Mr. Whiting took her to Meiktila, ‘Mr. Whiting says that he received 
Cox's message in the"afternoon of the Saturday. .Half an hour -pre- 
viously he had hvard from Major Browning, the Commissioner, on the 
authority of the Akunwun, Tha Nyo, that Ma Nu had been arrested 
at Thazi. He went by train to Thazi arriving at 6 P.M., and found 
Ma Nu and the other two ladies in Mr. Cox’s house. Ma Nu informed 
him that she wished to go to Meiktila to see the Deputy Commissioner 

the train that was just about to leave. They all proceeded to 
Meiktila (including’Tha Nyo who had also come to Thazi) and arrived 
at Meiktila Station at 8 p.m. Whiting bicycled on to the Deputy Com- 
missioner’s house, and Tha Nyo brougit the three ladies and arrived a 
few minutes later. Inthe Deputy Commissioner's office room were 
Major Obbard, Mr. Whiting and MaNu. Tha Nyo was brought in 
and identified her and then went out, The other women were at the 
gate of the compound. -Major Obbard told her that she was now in a 
place where she had nothing to fear. She presented a petition and 
asked to be put on oath. There was no Burmese Bible in the house, 
and Obbard proposed to put her on oath next morning. Obbard 
asked her under what circumstances she had gone withE Maung. She 
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said that she went of her own accord and that she had asked E Maung 
to take her with a show of force- She seemed put out about having 
been arrested at Thazi. She also said that she had not seen E Maung 
for three days and did not know where he was. 

That was all that occurred that night. Next morning Ma Nu 
again came to Major Qbbard's office room in his house. She was 
examined on oath on the Burmese Bible, to which she did not object. 
She said that the petition which she had presented was a true state- 
ment and was made by her. No one was present except Obbard, Whit- 
ingand Ma Nu. Her statements to Major Obbard on the two occa- 
sions as recorded by him, and the petition are as follows :— 

Ma Nu produced by the District Superintendent of Police at 8-15 P.M. on the 
gth September 1905. -Identified by Maung Tha Nyo, Extra Assistant Commis- 
sioner, puts in this written statement: Questioned in presence of District Superin- 
tendent of Police—no others a Ue haps that she went with Maung E 
Maung of her own free will and had a3ked him to come and take her with a show 
of force. 

O. J. Obbard, 
9°9°05- District Magistrate. 

Ma Nu sworn as a Burmese Buddhist, The above statement which was 
written by me myself, is the truth, 1 wish to have it recorded, so that 1 may not be 
arrested on the way to Rangoon where I wish to appear asa witness, Yesterday 
1 was arrested at Thazi by the Police on my way into Meiktila to make this state- 
ment before the District Magistrate. 

It is about two months since I ran away with Maung E Maung. 

Read over and acknowledged correct. 
O. J. Obbara, 
109-05, District Magistrate. 
Petition presented to the District Magistrate. 

1, Ma Nu, most respectfully beg to state as follows :— 

land Maung E Maung after having made an appointment eloped together, 
Maung E Maung did not forcibly abduct me in the ney: I went of my own 
accord. © 
1 am 21 years of age... have.cometo the age of one whic can ‘fake ‘care of 


“Kerself and over whom a.mother can have no control: 











“Formerly I-and’ Maung E Maung having been on loving ‘erms, correspond- 


ence has passed constantly between us in the shape of love letters. Being afraid of 


my parents I dared not disclose tothem that i was in love with Maung E Maung. 

Formerly I attempted to elope in this manner but without success Now 
I have succeeded in eloping as my father is away. 

J am desirous of cohabiting and living together with Maung E Maung, my 
husband, with whom I eloped. : 

There is a big reward offered for the arrest of my husband, Maung E Maung, 
after whom there are pursuers. If I am found, my mother (used in the plural) 
will forcibly take me away, and I will be separated from.my husband We have 
stealthily run away from Rangoon and have come here. To withdraw the criminal 
Proceedincs instituted against my husband Maung E Maung, | have written 
Several times to my mother, but the criminal cases have not been withdrawn yet. 

I would therefore humbly pray that your honour will be pleased to forward 
this petition together with the deposition volunteered by me of my own accord 
and taken on oath by your honour, to the Court concerned, so that the warrants 
and the criminal proceedings may be withdrawn. 


The above statements are true. 
Ma Nu. 


~ LOWER BURMA RULINGS, 141 





She was then put on security to appear in Rangoon, Tha Nyo and 
another man being the sureties. 

Mr. Whiting’s impression was that the statement was a voluntary 
and honest one ; and he states that Ma Nu appeared to be quite at her 
¢ The statement was read over to her and she acknowledged it 

0 be correct. ‘ 

Major Obbard’s-evidence is to the same effect. She volunteered 
to be sworn as a Buddhist.- She said that she had asked E Maung to 
take her with a show of force. Major Obbard saw no signs of hesita- 
tion, or tuition, about her, and he believed that she had” made the state- 
ment of her own free will. Major Obbard has given his reasons for 
putting her on security to appear as a witness in Rangoon. Accord- 
ing to her own statement she was an absconding wituess, and Major 
Obbard knew that some persons in Rangoon had been arrested and 
prosecuted for abducting her. It was necessary on their account that 
she should be made to go to Rangoon and give evidence. I am not 
going to enter into the question whether Major Obbard’s action in 
putting her on security was strictly in accordance with law. It does 
not matter for the purposes of this case whether it was or was not. 
Anyhow, there was a good common sense reason for it. 

Mr. Summers, Assistant Commissioner of Police, states that he 
went to Meiktila to bring down Ma Nu. He found her and Ma Saw 
Nyun and some others in a railway carriage starting for Rangoon. 
He made her leave the carriage and come to the Commissjoner’s house. 
Ma Nu was suspicious and frightened. In the Commissioner's house 
she asked, ‘‘ How rg men have you in waiting?” She said that she 
would stay with Ma Saw Nyun that night, as her brother-in-law Ko 
Sein who had come with Summers had no women folk, and that she 
would go with Maung Sein next day if women folk were with him. 
Next day Ma Nu was called to the Commissioner’s house to ascertain 
deFnitely with whom she wished to ee to Rangoon. It took her an 
hour to. make up her mind to go with Ko Sein, her own near relative. 

The events that occurred during the hour when Ma Nu was 
making up her mind are not known to us. Summers was not present. 
But there were others who could have testified to them. The events that 
occurred in that hour would have formed a very important link in the 
chain of evidence. Ko Sein was there and he was not called. There 
may have been a reason for this. But Summers also states that the 
Treasury Officer’s wife was present. There was thus independent 
evidence that could have been produced, and I must say that the 
prosecution have failed in their duty in not producing independent 
evidence on this very important point in the case, 

The only witness called by the prosecution about these events at 
Meiktifa_is Ma Nu herself. Mr. Summers was not put in as a 
witness in the Magistrate’s Court though he has been called here. 
The witnesses Whiting, Cbbard, and Cox were first summoned for the 
defence, and were then made Court witnesses so that Counsel for the 
défefice might have the opportunity, an opportunity to which they are’ 
certainly entitled, of cross-examining them. _I am bound to obserye 
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that I strongly disapprove of the conduct of the prosecution in this 
respect. It is the duty of the prosecution to call all the persons who 
are shown to be connected with the transactions connected with 
the prosecution and who from such connection must be able to give 
material evidence. The only thing that can relieve the prosecution 
from calling such witgesses is the reasonable belief that if called they’ 
would not Speak the truth. Mr. Eddis has said that his reason for not 
calling them is that he believes that the whole truth would not be 
drawn from them without cross-examination. This statement is in 
my judgment absolutely unreasonable. It is an extraordinary state- 
ment to emanate from the Counsel that represents the Crown. Weall 
know perfectly well that officers in the position of Major Obbard and 
Mr. Whiting ‘are, honest and will tell the truth to the best of their 
ability. The affair that occurred at Meiktila constitutes a very import- 
ent link in the chain of events. There for the first time Ma Nu was 
brought into contact with people who could protect her and before whom 
she might be expected to act as a free agent. These witnesses should 
certainly have been produced as prosecution witnesses. However, 
that error so far as these three witnesses are concerned has now been 
remedied by me, and no prejudice has been suffered by the. defence. 
Ma Nu’s statement as to these events is as follows. I must read to 
you a portion of her evidence in detail. She says,— 


We alighted at Thazi Station about to A.M. “They helped me into the 
waiting room. Ma Saw Nyun brought a chair to the bathroom, and told me to sit 
there. As I was sitting U Po Yin and some other policemen came. U Po Yin 

jointed me out to the police, The police took me to the house of Mr. Cox, a Police 
fficer. U Po Yin is a man who assisted my father in rafting business. I was taken 
to Mr. Cox’s house. 1 was much frightened. Ma Saw Nyun and MaE Me: 
accompanied me to Mr. Cox’s house. I asked Mr. Cox to senda telegram to my 
areuts, Mr. Cox said that he had sent it. He also told me that ne had wired to the 
olice Commissioner. Before | left the house I asked him if he had got an answer 
to these telegrams. He said he had got a reply from the Commissioner of Police 
but not from my parents. 1 was examined by Mr. Cox. The District Superinten- 
-had’serit for me. 
When I-made this statement'to'Cox,. Ma. Saw. Nyun. and “Ma. E Me were_present 
and Cox’s wife a Burman. I went to Meiktila with Ma Saw Myun, Ma E Me, Ma 
Nyein Tha, Ma Thin and two other women. Afterwards I discovered that they 
were the sister-in-law of Ma Saw Nyun and her sisters. I did not know them 
before. Po Than and five or six other men also went to Meiktila with me. I saw 
U Po Yin again in Cox’s house. I asked what had become of U Po Yin, Cox said 
Po Yin ran away because he was afraid of the people on the other side and that he 
had had to send two policemen to the Railway Station to protect him. I did not see 
U Po Yin again before going to Meiktila. I saw him in Meiktila, We arrived at 
Meiktila about 7-30 e.m. I was taken to an Englishman’s house. Ma Saw Nyun, 
Ma E Me, another woman and a few men went with me. Among the men there 
was none I knew except Po Than. The District Superintendent of Police and a 
stout Burman took me into the compound. An Englishman was seated in the house. 
He asked me if I had come to petition, and I produced my petition. He spoke to 
me in Burmese. The petition I gave was the one I copied ia the boat. I had to 
copy out twice the same petition. I gave one to the English gentleman in Meiktila, 
the other copy was in Ma Saw Nyun’s possession. Ma Saw Nyun told me to say 
that I had gone of my own accord. She told me tiisin the train between Thaz 
and Meiktila. The Englishman asked me if I went of my own accord. I saidgyes. 
‘This statement was not true. Ma Saw Nyun had told me that if I did not say that 
Twent of my own accord they would hide me agaia. 1 thoyght ovev jt this way. ] 







LOWER BURMA RULINGS. 143 





had asked Mr. Cox to telegraph to my parents, and no reply had been received nor 
any messengers. [ thought my parents were angry with me thinking Thad dis- 
honoured them. Thinking that my people would not reclaim me and that I, a 
daughter of respectable people, had (as dishonoured, I thought I must have some- 
body on whom I could depend, so there being no one else, I thought I had better 
depend on Ma Saw Nyun. I als» thought if Ma Saw Nyun got angry with me and 
left me alone I would be ruined. The Enelishman asked if there were dahs at'the 
time of abduction. I said that I was forcibly.abducted with dahs. 


Obbard has told us the facts of this incident. He asked why. if she 
went of her own accord, dahs were used, as he had read in the news- 


papers. She replied that she had asked E Maung to take her with a 


f force. fs 


identify Major Obbard as the Englishman who questioned me in Meiktila, 
I identify Mr. Whiting as the man who called me from Thazi to Meiktila. Major 
Obbard asked me of what race] was. Isaid Iwasa Hindu. He asked what God 
I worshipped. I said the Hindu God. 

Major Obbard has denied that this conversation passed. He states 
that he asked her what her religion was and that she said she was “a 
Buddhist also.” Major Obbard may however have been mistaken on 
this point as Mr. Whiting, who was present at this interview. was 
under the impression that she said she was a Hindu and also a 
Buddhist. 


- Then he told me togo back. That was all that happened on that night. 
Mr. Whiting was present. When I came out the stout Burman was near the fence 
and we went out together. That night Ma Saw Nyun’took me to the house of a 
friend of hers, I heard him called U Me, and also Treasury Officer. That night 
Ma Saw Nyun asked me to write a letter. Ma Saw Nyun had it composed and 
asked me to copy it. I copied the letter and gave it to her. 


I think this will be a convenient time to read this letter, which she 
says she was compelled to write at Meiktila. It is Exbibit 12 and is 
as follows :— 


I, Ma Nu; beg to. inform MaMa by letter that I and Ko E Maungare at 
resent in very great trouble and are living in great discomfort. It is verv hard 
for us to be evading the Police and the Government officials particularly, lest we 

may be arrested. Although I have written several letters to my parents requesting 
them to cancel the advertisements and to refrain from searching (me) yet, my 
fate acquired in the past existence seems to be so bad, that my parents are not 
taking notice of the letters written by me; that is the reason why I am writing 
this letter to Ma Ma. If Ma Ma were not to look after us, we will die with 
sorrow. Ko E Maung is at present not in very good health. He says that as 
Ma Ma (used in the plural) is not looking after him he is hurt in mind. That is 
the reason why he has asked me to write the letter. Do look after us. Do come 
personally to Meiktila positively, as soon as Ma Ma receives this letter. You 
will meet me at Meiktila. 






MaNv. 


This is the letter which Ma Nu says that she was compelled to copy 
at Meiktila after her first visit to Major Obbard. The defence say that 
it was the letter which Ma Nu admits that she wrote in the boat and 
to which the letter Exhibit K enclosing the petition was a reply. 
I will cead Exhibit K. 

» Daughter Ma Nu Nu, 
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Ma Ma sends this letter. Ma Ma has received the letter which you sent and 
it has made her verv glad. Ma Ma is praying every day that daughter Ma Nu 
Nu mav be well. To enjoin specially, do nrt be sad’on any account. Ma Ma will 
herself wait at the Railway Station. Shenow sends Ko Po in, younger sister Ma 
Me and Ma Nyein Tha. Daughter Ma Nu Nu, please copythe writing which 
is delivered and write and bring two petitions. ‘Then will it be possible to withdraw 
the warrants against Maung E Maung and others. This letter is sent to inform 
daughter Ma Nu Nu. 





Ma Ma Ma Saw Nyon. 


You will have to consider which of these stories is the more 
probable. You have the context and the surrounding circumstances 
ta judge by. I must say that | do not understand why Ma Nu should 
have considered herself to be under compulsion to write a false letter 
in Meiktila. She was in the house of the Treasury Officer, who 
presumably, and in tke absence of evidence to the contrary, is a 
respectable official, and who, if his protection had been sought, would 
not have allowed so nefarious a thing to be done. 

The most remarkable thing of all about this episode is that the 
prosecution have produced no evidence except Ma Nu’s to show that 
when she was in Meiktila in the Treasury Officer's house she was in a 
position in which she could have been compelled to copy a letter 
against her will. Here again the prosecution have failed in their duty. 
This is a very important feature in the case. Ma Nu was in a 
respectable house, and whether the evidence was favourable to the 
prosecution or not, it was the duty of the prosecution to bring evidence 
of people living in that house to prove the conditions under which she 
was residing there, and to enable you to infer whether she-was.a, free 
agent or a person acting under compulsion. The absence of this 
evidence raises a strong presumption against the allegation made by 
the prosecutioa that Ma Nu wrote Exbibit 12 in Meiktila. I will now 
go on with Ma Nu’s evidence. She said :— 


°~ “Next'day was Sunday; Iwas takén' to Major Obbard’s house with Ma Saw 


‘Nyur, another woman ‘and-three:or four mén. ~The stout “mai” Was ‘among them, 


I saw Major Obbard. 1 was taken into his room. He asked me where will you 
go? Isaid { wanted to go back to my parents. Majer Obbard asked me when [ 
saw my parents. I said nearly two minths ago. He asked of what race I was. I 
said Hindu. He asked what God I worship. I said the Hindu God. He asked 
me what other God I worship. I said that I sometimes went to the Shwe Dagon 
Pagoda. 


Major Obbard contradicts this evidence as to what occurred. 


He asked if I wrote the petition. I said that it was my handwriting, He 
asked me to take the oath. I took an oath, 1 think the Burmese oath. He asked 
where will you go? I said to Rangocn to see my parents. He asked meto furnish 
bail. _He did not say why. I said I had no relatives or friends in Meiktila. 


This again is contradicted by Major Obbard. 

Whiting went out and brought back Saw Nyun and two men. Obbard 
asked Saw in to give security. These threes‘gned. Then I knew their names, 
Shwe Zin and Akunwun.Ko Tha Nyo were the men, The fat man of whom I 
have spoken is Akunwun, Ko Tha Nyo. I do not know who identified~me to 
Obbard. 1 had never seen the fat man before | saw him in connection with this 
case. When security had been given Ma Saw Nyun afd others took me to the 
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~Treasury Officer’shouse. I wasin the Treasury Officer’s house up to that evening. 
, In theevening Ma Saw Nyun and others took mc to the Railway Station, fe 
get into the train. Then Maung Sein and Mr. Summerscame. I had never seen 
ir. Summers before. Maung Sein is my brother-in-law. I knew him well. We 
live in'the same house. I met them about 4-30 or § p.m. Mr. Summers called me, 
‘As ! attempted to get up Ma Saw Nyun said, ‘You must not go, I have stood 
security for you for Rs. 20,0c9.? She had put a lot of bundles hefore me. I pushed 
them aside and went out. Then Ma Saw Nyun and Mr, Summers had words, 
Mr. Summers contradicts this and says she showed no inclination 
to'go with him and that she showed great suspicion. 
3 will now read some extracts from Ma Nu’s cross-examination. She 
ssaid :— > 
., When I got to Thazi I was arrested by be poles, U Po Yin was Present 
awhen the pare arrested me. 1 did not cling toMa Saw Nyun for protection. 1 
did not ask U Po Yin any questions. I have met him is Rangoon and have not 
asked him. Mr. Cox took down a statement but | said nothing there. When he 
questioned me I madeno reply. We were sitting together and Cox asked questions 
‘and Ma Saw Nyun answered. I said nothing. 
.. This is directly contradicted by Cox, who says that he examined 
her and that she gave her answers. 
Iheard a question put to Ma SawNyun. I did not see him record it. I met 
Whiting at Cox’s house He took me to Meiktila to Major Obbard’s house. 
.Major Obbard, Whiting and myself were in the room. I did not see any one 
idéntify me. I told Major Obbard that I had gone with E Maung of my own will 
and that I had been taken with a show of force. On that night Obbard asked me 
if I had been taken with dahs and I said Thad. He did?not ask me which of these 
statements was true. Next day I was examined on oath. I said what I did as I 
was told todo so. I intended to tell a lie, _I had no one then but Ma Saw Nyun to 
depend on. I said to Major Obbard that the petition was written by myself and 
was true. I did not say that I wished my statement recorded so that I might not 
.be arrested on my way to Rangoon. 
Major Obbard has testified that she did say this, and it is also 
recorded in the proceedings I have read to you. 
T-did not~say that I was arrésted at Thazi on-my or to Meiktila to make 
sthe statement... My deposition was not read out to me and I did not say thatit was 
correct, 
Here <gain she is contradicted by Obbard. 
7 Obbard took dewn a statement. Somebody else made it. I did not. _Ma 
«Saw Nyun made the statement. Ma Saw Nyun was not in the room on the Satur- 
dcy night. When I made the statement on oath next day Ma Saw Nyun was not 
present. After I took the oath I said nothing. 
Well, this is a mass of incoherent evidence, but it is fair to say that 
it occurred at the end of a long and fatiguing day’s cross-examination. 
The first question by Obbard was, where do you want to go? I said to 
“Rangoon to my parents. ” after that he asked for security, Then Ma Saw Nyun 
‘camein. He did not read out tome what he had taken I did not say it was 
correct, - 
This was contradicted by, Obbard. That, gentlemen, is the last 
extract from the evidence thax I will read to you. 
It is quite clear that many of Ma Nu’s statements about the Thazj 
and Meiktila incidents have been contradicted by Obbard, Whiting, 
‘Coxand Symmers and that her statements have been considerably 
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+ against the case for the prosecution. It “is quite clear that Ma, 
when temporarily removed from the influense of the. friends of the 
accused first made a statement to an official, who she must have known 
had power to protect her, to the effect that she had gone with E Maung 
of her own accord, and that she not only made the statement, but that 

she next day repeated it solemnly on oath. 


So much for Ma Nu’s evidence. I now pass on jto the evidence 
of the other prosecution witnesses, 
Ma Nyunand Ma Mnit give evidence as to the abduction. Accord- 
ing to shen it,was ceztainly a forcible abduction and it alarmed them 
much, od 

Maung On Gaing was in England when his daughter was taken 
away. He tells us that he and his family are Hindus and do not 
intermarcy with Buddhists, His daughter has been brought up strictly 
and has not been allowed to go anywhere except in the company of 
one of her parents. He is himself well acquainted with E Maung’s 
father, and on one occasion asked him and his family to afeast. Aung 
Gyi alone came. The only occasion on which Ma Nu ever accepted 
Aung Gyi’s hospitability was at a purda nashin entertainment given 
seven or eight years ago, at which only women were present. On that 
occasion Ma Nu went with her mother and grandmother. The cross- 
examination of On Gaing by Mr. Norton was intensely amusing. 
But I do not think that you will be likely to believe the insinuations 
that On Gaing, who for many years has been a well known public man 
in Rangoon, got his decorations, A.T.M. and the C.1.E., by misrepres- 
entations.as to his religion. It is of course a fact that the indigenous 
Hindu of Burma s a much broader view of his” reli is and caste 
* conditions.than the orthdox Brahmin of India. On Gaing is a Burman 
‘inthe “Sense that Burma has been the native soil of himself and his 
family for generations. He has, as Hindus of this class have, a sym- 
pathy for, and as he says, a belief in the Buddhist religion, His 
charities have been given freely to Burma and to the Buddhist religion, 
But there is nothing which has been elicited in his cross-examination 
‘which could lead you to believe that he would complacently allow his 

daughters to intermarry with Buddhists. 
Before On Gaing returned from England two letters, Exhibits A and 
B, had been received by his wife from Ma Nu. The postmarks show 
that they were delivered on 27th and goth July. From the end of July 
to the 17th August when.On Gaing returned to Burma, these letters 
were concealed by his wife and his daughter and were not shown to the 
Police or even to their advocates, and this notwithstanding the fact 
that-at least two persons were under irial for the forcible abduction 
of MaNu. The letters are to the effect that Ma Nu had éloped of 
her own free will, and it is of course. obvious that they should not haye 
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been concealed for a day. Their concealment raises the inference 
that Ma Nu’s mother and her sister thougut at the time that Ma Nu 
had eloped of her own free will. However when On Gaing returned! 
to Burma and heard of the letters he at once gave them up to the: 
Police. * : 

Ma Nu had admittedsthat she had copied three leve letters in the 
boat addressed to E Maung. She stated most positively that she had 
never in her life written other letters to him. Seven other letters 
were produced by the defence purporting to be love letters written 
by Ma Nu to E Maung.” They were examined by On Gaing and coms 

ared with letters admittedly in Ma Nu’s handwriting. Maung On 

aing admits that the signatures on the letters Exhibits 7, 8 and 9 
sey resemble Ma Nu’s and that the contents of these letters so 
clossly resemble Ma Nu’s handwriting that he is unable to point out 
anything in the writing that is unlike hers. As regards the other 
four letters Exhibits 19, 20, 21 and 22, On Gaing also says that the 
handwriting resembles Ma Nu’s, and he can find little or nothing in 
the letters that.is markedly unlike Ma Nu’s handwriting. I will deal 
more fully with these letters later on. 

Ma M, , Ma Nu’s sister, was present when Ma Nu was carried 
away. She thinks that she can identify San Nyein, third accused, and 





Abdul Rahman, sixth accused, as two of the abductors. She recog- 
nises the slipper, it X, as.one that Ma Nu was wearing. 





E: 

Ma Hla was also present when Ma Nu was caried away. She very 
clearly identifies the sixth accused, Abdul Rahman, as the man who 
put Ma Nu into the gharry, and her identification is of value because 
she knew him well before. 

MayYeik is MaNu's mother. She was present when Ma Nu was 
taken away. She can identify none of the abductors, but she” heard 
Ma Hla cail out “ Ma Saw Nyun’s coachman, catch him,” This refers 
to the accused Abdul Rahman. She admits that she borrowed a dia~ 
mond chain from Mrs. Poiilton, or rather that she employed Mrs. Poul- 
ton to borrow a chain for her, and-it appears that it was actually bor- 
rowed from Ma Saw Nyun; but she says that this is not the chain 
which Ma Nu wore when photographed. The chain was borrowed for 
her piece to wear. The chain which Ma Nu wore when photographed 
has been produced and belongs to her mother. 

The reason that Ma Yeik gives for having concealed the letters, 
A and B, is that she forgot all about them, Her evidence on this 


Point is palpably untrue 
E Maung, a boy, a brother of Ma Nu, states that on the morning 
of the abduction four men caiae to the garden and asked for flowers. 


He identifies the third and fourth accused, San Nyein and Ba U, as two 
of the men. He says that he has seen Ba U before, but in the 
Magistrate’s Court he had said. that he knew none of the four before. 
Ba San saw the gharry being driven away after the occurrence. 
Seventh accused was driving and sixth accused was on the ste 
Next day he identified the sixth accused in the police station. He 
had shaved his beard and moustache. He says that he had seen the’ 
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_ sixth accused driving a private gharry before and knew him by sight. 


In the Magistrate’s Courthe said that he did not know him before. 
Maung Me relates an incident that occurred earlier in the day. 


About 9 o'clock he saw two goes near Bahan guard. In the hin- 


der gharry was the accused E Maung, aad alongside it dancing, and 
singing were a gumber of people including the second accused, Ba 
Aung, the fourth accused, Ba B and the fifth accused San Min. The 
sixth accused Abdul Rahman was also among them. He was driving 
one of the gharries. A few hours later he was in Maung Thin’s house 
when the report of the abduction came. 

_.. Mahomed Mall saw two gharries on the road between 1 and 2 
o'clock. The sixth accused was harnessing a gharry. He also saw 
the two gharries after the abduction. The sixth accused was on the 
step, a Burman was.on the roof. The front window was open and he 
saw one Burman inside, ayd judged from the sound of shouting that 
there were more inside. Two Burmans followed the gharry with dahs 
and they turned off at the path at Moolla Mahomed's garden. When 
he saw the sixth accused afterwards at the police station his head and 
moustache were shaved. 

U Shwe Gya and the Shwegyin Myodk, Sein Maung, tell about 
finding the boat in the Inmalwe fishery, and they describe with what 
care the boat was concealed in the jungle. 
~ Suleiman, a telephone operator, states that on the 15th July (fe., 
‘the day before the occurence) San Nyun who was in the company of 
the second and fourth accused asked him to take part in a business 
for which he would be well paid, money being no consideration what- 
ever. Next morning he saw San Nyun and the second and fourth 
accused and another man taking a gharry from a stall opposite to his 
office.» Sar Nyun called him but he could noi go as his relief had not 
come. Next morning he heard the Police telephone about the abduc- 
tion, and he telephoned to the Obo guard that if San Nyzn were 
arrested all _the.others: would:be founde This witnes$-did-not seem to 
me to be at all shaken. in cress-examination.....2 20.0. 0. 

__. Shwe Pu, a pensioned Inspector of Police, lived next door to Po 
Hla in Dawbong, to whose house Ma Nu was taken. He saw the 
party walk along to Po Hla’s house, the first and second accused in the 
ront, Ma Nu in the middle and the sixth accused beside her, and two 
other Burmans behind One of the Burmans behind had a weapon up 
his sleeve like a dah. He says the girl was looking pale, but she was 
walking along quietly, and the impression that the witness got was 
that the men were bringing along a dancing girl. He saw no signs of 
compulsion. ee ee 

Anir Alli is the sampan-wallah who tcok Ma Nu across to Daw- 
bon. They arrived ina gharry four inside cnd two outside. The 
Sixth accused was outside, and first and second accused were two of 
the men inside. He says the girl looked unhappy...because her face 
wwas pale and the men were swaggering, but she was not crying and 
slié'made no resistance. E Maung gently touched and helped her to 
the sampan. ° = 
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Abdul Satter is the sampan-wallah who took the rest of thé ‘patty 1905 
across. He identifies the sixth accused who was in his boat. Hé» Kine-Emrarog} 
says that the girl was taken by the hand and made to come down, “" g, 7 

“From thé gharry. In the Magistrate’s Court he said that the girl E-Maung.: 
alighted from the gharry of her own accord and was helped into the: = 
sampan. ‘This witness alo says that she was not crying. 

Maung Tun, the next witness, Was hopeless. “He said he had 
known E Maung since childhood and then identified Ba Aung as E 
Maung, . 

The witnesses KundaSwamy and Darmalingam give evidence of an 
admission by the seventh accused Kistna. On the afterngon of the 
occurrence he arrived at the stables in an excited and exhausted condi- 
tion and said that on the instructions of the broker’s son he had driven 
four Burmans to Boundary road and unharnessed his gharry. A. little 
while after, the broker’s son came in a gharry, left the gharry and got 
into Kistna’s gharry and shut the windows. Then the ladies appeared. 

The broker’s son called to his friends to put the girl in the gharry, 
This was done and the Burmans kept back the others with dahs.: 
Then he Kistna drove the gharry to Steel’s mill at Puzundoung amid 
much shouting and noise and he was struck to make him drive faster.” 
According to one of these witnesses Kistna said that he refused and. 
was struck on that account. : 

The first of these witnesses added a story that Kistna had said he 
had been beaten with the palms of the hands all the way to the water-. 
side. He did not say so in the Magistrate’s Court, and I do not think 
that you will have much doubt in coming to the conclusion that this: 
part of his tale is false. The second of these witnesses was not broken 
down in any way int cross-examination. : 

I do not think that you will have much doubt that the story is in 
the main true, and that Kistna did make this admission, Kundaswamyi 
reported it at once to the Police, and’he had good reason, for his own. 
gharry had been seized-on..suspicion.... The admission amounts to a 
confession, for it shows that Kista did know that he was taking away: 
the girl by force, He stated that he was compelled to do it by threats,’ 
but the law is that ani offence is an offence even if the offender is com- 
pelled by threats to do it, provided that the threats do not reasonably: 
cause the apprehension of instant death. There is no suggestion that 
there was any fear of instant death. : ‘ 

’ Kistna’s admission is a Confession and it is evidence against himself.: 
It has been urged by the learned Counsel for the accused that though 
his confession is evidence against himself, it is not evidence against: 
any other of the accused whom he may implicute. This is an entire. 
misapprehension of the law. The law is that the statement of an: 
accused is not evidence against his co-accused, unless it is a confessions 
If itis aconfession, it may be considered against any other of the 
co-accused whom it may implicute. It is really a matter of no importe 
ance. The only person implicated is the broker’s son, and if he is 
E Maung, there is ample evidence without Kistna’s, that he wasi 
implicated in taking Ma Nu away with, at any rate, a show of force} 
Hey in fact he admits it, y=" 
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Kundaswamy’s evidence also shows that a slipper was left in the 
KinocEursron §02%ty which has been ideatified by other witnesses as belonging to 
: Ma 





E Mauro. And now I come to the evidence about the love letters, which has 
=_ occupied a considerable portion of our time. The first that was heard 
of love letters written by Ma Nu to E Maung was on the day after 
Ma Nu was carried away. The accused San Min told Inspector 
Brown that love letters had been sent by Ma Nu to E Maung. He was 
asked to search for them and he disappeared. San “Min was arrested 
on 18th August. An unsuccessful search was made for the letters, aad 
San Min told the Commissioner of Police that he had handed over three 
love letters to the accused’s Advocate. These three love letters have been 
produced in this Court and they are identified by Ma Nu as the three 
love letters which she says she wrote under compulsion'In thé boat, 
-Peven.mare love letters purporting to be from Ma Nu to E.Maung have 
een produced at this trial and E Maung says that they are genuine 
letters which he received from Ma Nu. All the ten love letters purport 
on their face to have been written prior to the date of the carrying away 
of MaNu. A very important question that has naturally arisen is 
whether the other seven, vtz., Exhibits 7, 8, 9, 19, 20, 21 and 22 are 
genuine or whether they have “pean TaGeT er the purposes ‘orged for the purposes of the 
lefence. Ma Nu refused to give an opinion as to the handwriting of any 
of these until she had read them. ‘Then she denied the handwriting, 
Her father On Gaing had to admit that the bvandwriting of all-these 
letters was very similar to that of his daughter, ‘hat is indeed the 
case, as must have been very apparent to any of you whu know Burmese. 
The first doubt thrown upon them in evidence is by the witness, Tun 
Nyein, the Government Translator in the Secretariat. He contrasted 
all the exhhits that were known to be in Ma Nu’'s handwriting with 
those that were under suspicion, and has pointed out differences in 
--orthography. The most important. difference is in the ‘writing of the 
“very common word “ba.” “In the geniine- letters “ba” was found gt 
«-times;'and in’ every ‘case spelled correctly, In thé suspected letters 
“ba” was found 84 times and spelled incorrectiy 46 times. , He points 
out other less important differences that occur very seldom in the letters 
and his conclusion is that the genuine letters were written by an edu- 
cated person, and the suspected ones by an imperfectly educated person. 
In cross-examination, however, he admitted that there were many 
mistakes in spelling in the genuine letters. 

The letters were laid before Mr. Hardless, the Government of India 
expert in handwriting and he made a detailed examination which lasted 
for five days. The papers handed to Mr. Hardless were Exhibits A 
and B, letters written from the boat by Ma Nu to her mother, Exhibit 
C a letter written by her from the boat to her ‘ather, Exhibits 5, 0 and 
1o the love letters which she says sne was compelled to write from the 
boat, Exhibit Ia letter written by hei from the boat to her father, 
Exhibit 12 the letter which she says she was compelled to write,in Meik- 
tila, Exhibit L the petition to the Meiktila Court which she copied out, 
Exhibit 3 the-specimens of her signature which she wrote in this Court, 
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Exhibits 7, 8 and 9 the three signed love letters produced by E nea 
and Exhibits 19, 20, 21 and 22 the’four unsigned love letters produce 
id E Maung. Exhibit 5 one of the genuine love letters was given to 

t, Hardless as a standard and he was informed that it was in the 
handwriting of Ma Nu. He-was asked to examine all the other docu- 
ments and to give his opinion as to which were and which were not in 
Ma Nu’s handwriting. Mr. Hardless, as the result of a minute exami- 
nation, has unhesitatingly declared -that all the letters are in Ma Nu’s 
handwriting except Exhibits 7, 8,.9, 19, 20, 21 and 22, which exactly 
fits the case for the prosecution. ~ The first thing that strikes one is that 
if Mr, Hardless is an honest witness, if his inferences from these letters 
are derived solely from his inspection of them, and not Trom outside 
information, there is something more than accident in the accuracy with 
which he has distinguished the genuine from the suspected letters, For 
my own part I see no reason to doubt that Mr. Hardless is an honest 
witness, He says himself that he received no external information. 
There is nothing on the record from which it can be inferred that he 
did. You have heard Mr. Hardless examined and ‘cross-examined at 
great length on the reasons on which he based his opinions, and it is 
for you to judge whether ite has justified his pretensions to skill. His 
evidence is fresh in your memories and | do not purpose to take you 
through all the details of it. He first referred to what in his ignorance 
of the Burmese language he mistook for punctuation, the colon-shaped 
symbol which is really an accent. It is prevalent in the genuine series 
and does not occur in the suspected papers. In this he is not accurate, 
as this symbol was found many times in the suspected letters when they 
were read by the Government Translator, Tun Nyein. Then he points 
out that the charatter which is known as “ nga-that” indicates three 
different writers, one for the Exhibit 5 series, one forthe 7, 8 andg 
series, and one for the 19, 20, 21 and 22 series. Then he points out 
differences in the formation of “Nu”, in the character which is shaped 

like an O and is known as “‘Jungyitin,” and in thé characteristics of 
the formation of the word ‘“kya.”---He also noticed marked differences 
in the closeness of the writing, the uprightness of the hand, and in tuuch- 
ing up and erasures. It is difficult for the unpractised eye to follow 
him in all details, but it must be remembered that the eye of a practised 
expert may be able to note differences that do not present themselves 
to the unpragtifed eye. The absence of a folded margin in the Exhibit 
5 series and the presence of a margin in the other papers is a striking 
differenee that he has pointed out. Perhaps the most convincing part 
of his evidence to a lay mind is his evidence as to the signatures on’ 
Exhibits 7, 8 and 9. In Exhibit 8 the signaturé has been twice made 
on the same spots In Exhibit 9 the signature was three times tried. . It: 
is very unlikely that this would occur in any letter unless the letter 
wasaforgery. ~ 5 
On the other hand the defznce allege that the letters 7, 8and 9 and 
19, 20, 21 and 22 were written atan anterior date, two or three years 
before the other Exhibits, and that this might account for the differences 
n the handwriting. 
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1905. As regards this evidence I must tell you that evidence .of an expert 
Kric-Emranor| in handwriting is not evidence of fact, it is evidence of opinion. It 
‘ u% cannot be regarded as conclusive. I must also point out that even the 
EMavye. most famous experts have at times made fearful mistakes, as in the 
a Adolf Beck and the Dreyfus cases, which I have no doubt you have 
heard ‘of. I must also point out that if these mistakes occur when an 
expert is giving e¥idence as to handwriting ina language with which 
he is thoroughly acquainted, they are much more likely to occur in the 
resent case, where the witness is entirely unacquainted with the 
language in which the documents are written, aad can take as his base 
little else than the mere formation of the symbols. In such a case you. 
must naturally be particularly cautious in accepting the evidence of an 
expert, But still the important fact remains that Mr, Hardless was 
able to single out and separate the genuine and suspected letters. 
Very little evidence nas been adduced for the defence but some of it 
is very important. 

Mr, Fagan’s clerk Ramree states that the three letters Exhibits 5,6 
and ro (these are the letters which Ma Nu says she wrote under compul- 
sion in the boat) were given to him by the accused San Min on the 19th, 
July for safe custody. He cg them in his purse in his pocket till. ged 
August, when his master Mr. Fagan was retained for one of the accused.* 
He then gave them to Mr, Fagan, They were put ina brief and kept 
asin the ordinary course of business in the office, till 19th. August 
when San Min, having been arrested, was released. On the 19th 
August as the Police were wanting the letters he suggested to Mr, Fagan 
that they were not secure, and Mr, Fagan locked ihe up in his safe. 

Now this witness is a friend of E Maung and his party, and had, 
been interesting himself in the case. If the incident of the letters 
depended on his evidence alone there might be some ground for the 
suspicion that has been raised by the prosecution that the original 
three letters were removed and the genuine ones written by Ma Nu 
-Substituted.. But even on this-hypothes;s it is-dificult to surmise what. 

the three‘original letters could-have-been. ‘paar 

But on this subject Mr. Fagan has also given vvidence, He states 

that the three letters were given to him by his clerk on 3rd August: A 
“translation was read out and he knows that they were love letters.’ 
They lay im a brief in his office until 9th August. Mr. Fagan does not 
know Burmese, and if the letters had been tampered with between the 
grdand igth August he would have been none the wiser. But on.the 
toth August he put them in his safe, and he alone handled the keys of 
the safe, Heis certain of the date, he fixes it both by San Min’s 
release, and by the fact that it was his own birthday. Before going to 
Maymyo on oth October he removed them for safe custody to the 
Chartered Bank. He took them out upon his returv, when an applica~ 
tion had been made to Court by the prosecution for the production of. 
the letters, and he then kept them in.his safe until the arrival of 
Mr, Norton and Mr, Garth on 15th January. , 7 

There is thus a great probability that these three letters. were in 

existence at the time of the abduction, and if Mr. Fagan’s. evidence is 
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to be believed; which I do not think that any of you will doubt, there is a” 


practical certainty that these three letters, intact, and as they are now, 
were in existence and in Mr. Fagan’s possession on the 19th August, 
* Ma Nu’s statement about these letters is as follows:— 

I copied the love letters to E Maung 7 or 8-days before I left for Meiktila. I 
left the boat on a Friday. i was made to copy the letters aboat 8 or 10 days before 
I was in Meiktila, 1 wrote them a day or two after I wrote to the Commissioner of 
Police. I made the statement in the Magistrate’s Court that Po Than told me 
that letters were wanted by the Advocates to the effect that I loved E Maung. I 
heard Grant, Fagan and P2nnell’s names mentioned. I understoodthat the Advo- 
cates wanted the letters to help E Maung. 

Now Ma-Nu's letter to the Commissioner of Police bears the 
Hangoen Postmark of 28th August. Ma Nu reached Meiktila on the 

th September. She is therefore quite right as to the length of the 
interval that occurred between her letter to the Commissioner of Police 
and her visit to Meiktila. According to Ma Nu the love letters must 
have been written about the goth or 31st August. And in contradic- 
tion of this we have Mr. Fagan’s evidence that they were in his pos- 
session on 19th August. ; 

Ma Nu’s evidence haying been thus upset Mr. Eddis turns round and 
conjectures that she gave the wrong date by mistake, and that the 
letters were really written sometime before. His conjecture is that they 
were taken off the boat by Ba Gyi, who according to the diary kept by 
E Maung, left the boat on 25th August. But even this would not 
account 3 their being in Fagan’s possession on 19th August. 

It is difficult to follow Mr. Eddis when he goes into the region of 
conjecture. You cannot convict on a conjecture of what the evidence 
should have beea. If you convict at all it must be on the evidence as 

“it Actually is, 

Mr. Eddis asks how Ma Nu could have described the contents of 
these letters so accurately, as undoubtedly she did, if she had no means 
of knowing which were the love letters that were in Fagan’s possession. 
He says thatit could not bea coincidence that she’selected these three 
indentical letters an¢ described them. re says that it is impossible, 
consistent with the story of the defence, that Ma Nu could have des- 
cribed these letters. Mr. Eddis has entered upon conjecture, and if I 
entered upon conjecture too, it would not be difficult to account for 
Ma Nu’s knowledge. According to the defence three letters were 
being preserved for E Maung’s security since the 17th August. Might 
not E Maung have known from his friends who went to and from 
Rangoon and the boat that these letters were preserved for his defence? 
Might not E Maung when he and Ma Nu were on terms of amity on the 
boat, as the defence allege they were, have told Ma Nu what these 
letters were? This is an answer by conjecture to Mr. Eddis’ conjec- 
ture, But, gentlemen, we are not dealing with conjecture. We are 
dealing with evidence, and Ma Nu’s evidence about the letters is most 
clearly refuted by Fagan. . 


There are two other witnesses for the defence, who say that they- 
were go-betweens and carried letters between Ma Nu and E Maung,; 
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1905. In cross-examination they contradicted each other in some details. 

Kin Rupe Such evidence would be easily manufactured, and for my own part I 
me attach little importance to it. 

E Miune. And now, gentlemen, having refreshed your memories with a sum- 

— mary of the evidence, I will take you through'the events in chronological 


order with such other comments as the evidence suggests tome. The 
first stage is the capture of the girl. There cannot bea doubt, and in 
fact those of the accused who admit that they were present do not deny, 
that she was taken away with a show of force. It appears to be quite 
clear from the conduct of the mother and the aunt, the elder ladies of 
the party, that they did not suspect at that time that it was anything 
else than a forcible abduction. Nor is there any evidence from which 
it can be inferred that the younger members of the party had at that 
time any suspicion thet the abduction was other than its natural 
appearance suggested, > 

The second stage of the events is the journey from Boundary Road 
to Po Hla’s house in Dawbong. The gharry journey from Boundary 
Road to the Pazundaung Creek is a little under three miles. At the fast 
rate at which the gharry was going it must have occupied about «0 
minutes, At the creek we have the first witnesses who saw Ma Nu 
after the abduction, the two sampan-wallas, Amir Ali and Abdul Sattar, 
Their evidence is that the girl looked unhappy because her face was 
pale and the men were swaggering, but she was not crying and she 
made no resistance. E Maung touched her with his hand and helped 
her to the sampan, She sat quietly and did nothing to attract special 
attention in the crossing. Now, gentlemen, you have to consider 
whether this would be the natural conduct of a girl who had been for- 
cibly abducted 20 minutes before by men whom she Aid not know. As 
regards the pallor of her countenance, is not that what you might 
expect as the result of her excitement whether she had gone voluntarily 
or s for is quite possible that she might have been: terrified 








into. makin tance, But wculd her tears have ‘dried in 20 
‘minutes? Would she not hay been in a sobbing and hysterical con+ 
dition, that must have been apparent to the most unobserving witness 
She was taken from“the gharry and she saw that she must cross the! 
river, in fact that she was being taken away from Rangoon. Would 
not.this new terror have caused a fresh outburst of tears? Could she’ 
have crossed that river without uttering fresh exclamations of despair,, 
wringing her hands and crying, after the manner of her people, Of! 
amé le| Then the creek was crossed, and there was, about half a 
mile’s walk on the other side to Po Hla’s house. Two witnesses 
testify to seeing the party during that walk. Po Tun saw her first, He, 
‘ou will remember, is the hopeless witness who said that he had known 
E Maung from childhood and yet could not indent‘fy him in Court. He 
saw the party walking along quietly. The other witness was Nga 
Pu, who so far as I could judge appeared to be a truthful witness. His 
house is next to Po Hla’s. He saw the party walking along to Po,Hla’s 
house, first two Burmans, then the girl, and by her side the Auda, and 
two Burmans behind, one of whom had something like a dah up his 
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sleeve. The girl was walking without help. Her face appeared to be 
pale, which, as I have said, is natural enough under any explanation, 
but she was walking quietly, and the impression that the witness got 
was, not that she was being forced, but that the men were escorting 
a dancing girl. 

Such is the evidence as to this stage of the case. It is for you to 
consider whether it is more consistent with a forcible abduction, or with 
a sham abduction to which tne girl really consented. I am not 
suggesting that you should regard the evidence as conclusive, one way 
or the other. But this Stage, wnere Ma Nu first came under the observa~ 
tion of independent witnessess, is an important link in.the chain, and 
the inferences which you may draw from the evidence will assist you 
in coming to a conclusion on the whole case. 


Then comes an extraordinary statement-~Ma Nu says she was faint 
when she arrived ‘at Po Hla's house, and was given something to 
smell, and then she became unconscious and did not recover conscious- 
ness till next morning when she found herself in the boat. The prose- 
cution have not suggested that she was drugged, or that the thing 
which she was given to smell was other than of the nature of smellin; 
salts. If it had been suggested that she was drugged, then they ould 
have had to show what kind of medicine could have been administered 
in this way that would keep her unconscious all night. But in answer 
to a question put by me, after a question asked by the jury, Mr. Eddis 
disclaimed all idea of drugging. ° 

You have heard the evidence as to Ma Nu's behaviour on the journey 
to Dawbong, and you have seen her demeanour in the witness-box, She 
is stolid, but she is not a girl with highly strung nerves and of a markedly 
Tysterical nature. “She could hardly have slept soundly after a 
forcible abduction, and have been carried to the boat wivnout awaking. 
What is the explanation of her being unconscious all night? The 
defence have stated that she went into her lover's arms on arrival at Po 
Hla’s house, and that it is in order'to conceal this fact. that she pre- 
tended unconsciousness. - Ifshe had been a consenting party she would 
naturally have gone into her lover’s arms. Can you find any explana- 
tion that is consistent with the truth of the statement that she remained 
unconscious all night and recovered consciousness in the boat ? 

The next stage in the case is the period of about six weeks that 
was spent on the boat. The prosecution have shown how carefully the 
boat was concealed during this period. Proclamations had been issued 
broadcast for information of Ma Nu’s whereabouts. E Maung and 
others had been proclaimed as absconding offenders and large rewards 
had been offered for their apprehension, of which they were perfectly 
aware. If no offence had beencommitted, if Ma Nu had gone willingly, 
why did not they ali come in? What was the need for conceal- 
ment? Ma Nu was of age, and had a right to marry E Maung, or to 
live unmarried with him as she pleased. E Maung’s explanation of this 
point is that it was his parents and Ma Nu’s parents that he was look- 
ing to and not the Police, and that he had made up his mind to be 
concealed untii the parents consented. [t has also been suggested that 
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ies though innocent it is probable that E Maung may have feared the: 
HIce. 7 

Ihave already related to you Ma Nu’s account of what occurred in 
the boat. Naturally she is the only witness that the prosecution have 
been able to produce as to these events. She-says that she was made to 
copy letters on the hoat that had been composed: for her. This is cor- 
roborated to a certain extent by the letter, Exhibit K, which was found: 
in the box seized on the boat and opened by the Commissioner of Police. 
That was a letter addressed to Ma Nu asking her to copy a petition 
which had been sent. However, the fact that a formal petition was 
drafted for her to copy is not unnatural, and it cannot be inferred from 
that, that formal private letters did not emanate from herself. Mr. 
Eddis has mentioned another indication that she copied the letters. 
The word “couples” 1s used in the plural in E Maung’s diary and in 
the letter Exhibit J from Ma Nu to the Commissioner of Police. The. 
use of the plural is rather extraordinary. It really proves very little. 
If the parties were friendly and living of their own free will in the boat, 
they would probably be engaged together in writing so formal a letter 
as a letter to the Commissioner of Police. 

I must revert for a moment to Mr. Eddis’ opening address. He 
painted_in_lurid colours the discomforts that a woman who had been 
tenderly nurtured must experience in spending a honeymoon in such a 
boat as-you have seen. That is all very true if you are referring to an 
English lady. No evidence has been offered to show that there would 
be any peculiar discomfort to a Burman lady in spending her honey- 
moon in such a boat, and, so far as my experience goes, I do not think’ 
that a Burman lady, even of high position, would consider it either 
uncomfortable or indecent to spend a honeymoon in cuch a boat.along 
with her own husband. ‘ 

The story for the prosecution as to the events that occurred on the 
boat depend on the evidence of Ma.Nu, and in testing hi acity you 
have to consider. whether she- is truthful in. other -m: 
‘capable of ¢orroboration by indépendent testimony. 

The fourth stage in the case comprises the events that occiirred at 
Thazi and Meiktila. Instead of coming to Rangoon, the party from’ 
the boat went a twelve hours’ journey up-country to Thazi and Meiktila. 
We may conjecture from Major Obbard’s evidence that an arrange- 
ment had been made between Major Browning, the Commissioner of 
Meiktila, Tha Nyo, the Akunwun of Mandalay, and E Maung’s father 
to bring her to Meiktila. The prosecution have not called Major. 
Browning or Tha Nyo, though they must have known, or might have 
easily ascertained the part that they played in the matter. Major 
Browning is an officer of high standing, and Tha Nyo is not only a fat 
man, as the witnesses say, which is itself a symbol of respectability 
among Orientals, but he is a Burman in a high official and social position. 
You may have observed in the newspapers that he is the gentleman 
who read the address to Their Royal Highnesses on their visit to 
Mandalay. 
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In view of the respectability of these’ persons, and in absence of 3995, s 
.évidence that might have been produced by the prosecution, it must be kive-Rwpuior 
‘assumed that there was nothing sinister in the arrangements made for %. 
bringing Ma Nu to Meiktila. “E Maun. 


The events that occurred during Ma Nu's visit to Meiktila are of 
the utmost importance in erabling you to get to the truth of this case. 
From the time that Ma Nu was carried away until the time that she 

“arrived in Thazi she was under the influence of E Maung and his 
‘friends. From the time that she left Meiktila up to the present time 
'ghe has been urder the influence of her parents and their friends.. 
“During the time that she was at Thazi and Meiktila she had, at all 
‘events, an opportunity of getting rid of any influence that she nulgtt 
‘shave considered hostile to her intentions. She was brought before high 
‘English officials, and it might be expected that a girl of Ma Nu’s 
education and intelligence would know that she had nothing further to 
+ fear. Well, what happened? She was first brought before Inspector 
Cox. Mr. Eddis tried to explain her conduct. He said that she was 
brought to Cox under arrest, and that this was what they had feared all 
‘through. I interrupted him, you will remember, and asked “who?” 
He replied that Ma Nu had feared arrest as well as E Maung, that she 
had seen posters offering rewards for E Maung’s arrest and for infor- 
mation regarding herself, and that being an ignorant girl she did not 
know what would happer to her. Can it be supposed that Ma Nu, 
this educated and intelligent young woman, did not know that these 
josters were issued for her own protection and that she had nothing to 
fear from the Police? Well, she was brought before Cox. She knew 
that kis services had been called in by U Po Yin, a friend of her father. 
What possible reason could she have had for distrusting the Police? 
‘According to her own showing she is a person against whom a crime 
had been committed, of so gross a nature as to provoke the enduring 
réséiitment of any woman. One would imagine that the Police were 
“the -very- people that-she would most desire to meet. One would 
imagine that on meeting a Police Inspector she would haye at once 
-poured out her grievance. Nothing of the kind occurred. She said 
that she wanted to go to the Deputy Commissioner at Meiktila. Mr. 
Cox was anxious to get from her information about E Maung. She 
made no attempt to take her revenge by putting Mr. Cox on his track. 
Then the District Superintendent of Police Mr. Whiting appeared. She 
made no complaint of her grievances to him, and was taken at her own 
request to Meiktila to Major Obbard, the District Magistrate. She had 
two interviews with him, and in both she was entirely separated from 
E Maung’s friends. She was told that she had nothing to fear. She 
resented the petition and said that she wanted to be put on oath. 
here was no Bible to swear her on. She said that she had gone with 

E Maung of her own accord, and that she had asked him to take her 
with'a show of force. Then she had a night to sleep over it, and next 
morning she appeared again and insisted on being put on oath. Then 
‘she not only said but swore that she had gone with E Maung of her 
own accord. Then she was put on security to appear as a witness in, 
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Rangoon, and on the same day she went to the train with Ma Saw 
Nyun, and took her seat in the carriage for Rangoon. At this point 
Mr. Summers appeared with Ma Nu’s brother-in-law, Ko Sein. This 
was the first near relation that she had seen since the abduction. She 
showed no eagerness to go with Mr. Summers and Ko Sein. On .the 
contrary, she regarded Mr. Summers with suspicion. He used his 
authority to bring her to the Commissioner’s house. She elected to 
stay with Ma Saw Nyun that night instead of with her brother-in-law. 
Next morning they all met again at the Commissioner’s house, so that 
she might elect with whom she would go to Rangoon. Ma Nu took an 
hour to deliberate before she finally determined to go-with Ko Sein, 
And though there were independent and respectable persons present at 
this most important stage of the case, when Ma Nu after deliberation 
went over from E Maurg’s friends to her father’s friends, none of them 
has been called by the prosecution. 

These facts are testified to by Major Obbard, Mr. Whiting, Mr. 
Summers and Mr. Cox. It is’ for you to determine the value of their 
evidence. In my view it is unimpeachable. I have already explained 
to you at length, and I need not repeat, how contradictory Ma Nu’s 
evidence is to the evidence of these witnesses, 

It has been suggested that the conduct of the Meiktila officials was 
imprudent, that they should have separated Ma Nu in a more marked 
way from Ma Saw Nyun before taking her statement. Well, she was 
separated from Ma Saw Nyun. I fail to see what more could have been 
done by the Meiktila officials, unless they had committed another_crime 
and made a second abduction. 

Such is the history of the Meiktila stage of this case. It is for you, 
gentlemen, to determine whether Ma Nu’s conduct at Thazi and 
Meiktila is cousistent with her allegation that,she was abducted against 
her will. It is also for you to determine whether the evidence that she 
has given as to the Meiktila events inclines you put any trust ‘n her 
veracity wheh ‘s! jeaks of évéents regardi hich she is the only 
wituesa bi rien 3 

The last stage in the case is the events that occurred aftey she left 
Meiktila. On her way to Rangoon she was met at Pegu by her mother, 
and from that time she has been under parental control, and has persis- 
tently denied what she stated at Meiktila, and has alleged that the 
abduction was forcible and against her will. 

Then as to her letters, I will first take the suspected letters, Exhi- 
bits 7, 8, 9, 19, 20, 21 and 22. You have heard the evidence of the 
expert. Ihave told you that the evidence of Mr. Hardless cannot be 
tegarded as conclusive, but still you may possibly be convinced in your 
own minds that it is true. It is a matter within Pont own discretion. 
Assuming that you do find that these letters are forged, how will this 
fact affect the case? You must remember that E Maung is not on his 
trial for forgery. He is on his trial solely for abduction. You have to 
consider that it is quite possible that he may be innocent of the abduc- 
tion and yet guilty of the forgery. The misguided young man may 
haye attempted to improve his defence by forging these letters. ~ The 





LOWER BURMA RULINGS, 159 





only effect so far as this trial is concerned of a finding by you that the aetaes- 
letters are forged, is that one of the lines of defence falls to the ground. x yyé-EwreRor 
The question that you have to put to yourselves is, are the nal i a F 
[AUN®, 


pating facts as regards the forgery of these letters incompatible wit! 

“the innocence of the accused on the charge of abduction, and incapabl 
of explanation upon auy other reasonable hypothesis than that h 
abducted the girl against her will. I put it to you that even if you find 
the forgery proved, that fact does not conclusively prove that he is also 
guilty of abduction. The forgery may have been committed by an 
sap pe young man, solely for the purpose of strengthening his 
defence. ~ * 


- And last of all I come to the genuine letters, Exhibits 5, 6 and ro. 
* What is the effect of Mr. Fagan’sevidence? If you believe Mr. Fagan, 
asI must say that I do, Ma Nu’s statement as to the reason for writing 
these letters and as to the time at which she wrote them, is untrue, and 
one of the strongest planks of the prosecution fallsto the ground. Mr. 
Fagan’s evidence is most damning to the prosecution. 
ere are weak points in the case for the defence. The wezkest 
of all is that no previous acquaintance has been proved between E 
Maung and Ma Nu. Evidence has been produced, which may be true 
or false, of correspondence between them, and it is alleged that this 
correspondence has lasted for a period of nearly fouryears. Yet there 
is not a particle of evidence that they even met or ever conversed 
together. But I tell you, and J lay it down as 4 matter of law that you 
must follow, that in a criminal trial an accused person has no duty 
except to himself. He is not bound to call evidence jn his defence, 
and you can draw no inferences against him from the fact of bis relying 
on the weakness of the prosecution and declining to call evidence for 
himself. The prosecution must stand or fall on its own strength. 

And now, gentlemen, 1 will give you my own opinion on the more 
prominent features of the case. I am entitled to give"you my opinion, 
but you are not bound to follow it... The .decision on..the..facts rests 
entirely with you. [think that in view of the evidence describing Ma 
Nu’s demeanour on the way between Boundary Road and Po Hla’s 

_ house and her unconsciousness in that house; in view of her conduct at 
Thazi and Meiktila; of the contradictory evidence that she has given 
regarding these events; of the very strong evidence given by the 
Meiktila officials that she was a free agent and yet openly declared and 
swore that she had gone of her own consent with E Maung; in view 
of her extraordinary tale of being compelled in a respectable official’s 
house to copy a false letter, atale which is entirely urcorroborated; in 
view of the fact as shown by Mr. Summers that she showed no imme- 
diate inclination to leave E Maung’s friends and go to her own brother- 
in-law; in view of the fact that Ma Nu's statement as to the time and 
reason of writing the genuine letters, Exhibits 5, 6 and 10, is disproved ; 
in view of the fact that the prosecution has failed to call availabie evi- 
dence as to the very important incidents that occurred at Meiktila when 
Ma Nu in the course of a long deliberation decided to leave E Maung’s 
frjends and to join her parent’s friends; I say that in yiew of all these 
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facts, and even assuming ag true the additional fact that E Maung has 

forged the letters, Exhibits 7, 8, 9, 19, 20,21 and 22, for the purpose 

of strengthening his defence, 1 am unable to think that it is proved 
} beyond reasonable doubt that Ma Nu was taken away against her own 
; will and consent: . 

So far I have dtalt with the case generally’ on the gscatioes of con- 
sent, because that question affects all of the accused. If you find that 
it is not proved that Ma Nu was taken against her consent, then itis 
your duty to find all of the accused not guilty. 

If you differ from my opinion as to the matter of consent, which you 
are perfectly entitled to do, if you find that Ma Nu was actually taken 
-by force and not with her consent, then it remains for you to consider 
with regard t6 each of the accused separately whether he is guilty of 
abduction. 2 : 

As regards the first accused, E Maung, there will in that case be no 
doubt in your minds. 

As regards the second accused, Ba Aung, and the third accused, 
San Nyein, they admit that they took an active part in the carryin; 
away of Ma Nu. They have not shown that th isa any substantial 
ground for beleving that the force was a pretence, done with the woman’s 
consent, and if you convict E Maung it follows logically that you 
should convict Cheri too. 

As regards the fourth accused, Ba U, his defence is that he did not 
take part in the abduction. The boy E Maung, the brother of Ma Nu, 
says that Ba U was one of the four men who came to the garden some 
time before the occurrence and that he knew him before. This, however, 
he had denied in the Magistrate’s Court, Maung Me says that Ba U 
was.one of the Burmans who was with the gharries some time before 
the abduction. Suleiman, the telephone operator, says that Ba U was 
one of the men who asked him to take part in a big job the day before 
the abduction... This-is all the evidence, that connects. Ba U with the 
case. - It is for you to consider whether this evidence.is sufficient. to - 
cause you to believe beyond reasonable doubt that the accused Ba U 
was actually one of the persons who took part in the abduction. It is 
only a matter of inference ; there is no evidence that he was actually one 
of the abductors. 

As regards the fifth accused, San Min, he denies that he took part in 
the abduction. The only evidence against him is that of Maung Me, 
who says that he saw’ him with the gharries shortly before the abduc- 
tion. In his case I think that you will have no doubt that the evidence 
is not sufficient to show beyond reasonable doubt that he took part in 
the abduction. 

As regards the sixth accused, Abdul Rahman, his defence is that 
he was not present at the elopement but met the party at Pazundaung 
and accompanied them to Po Hla’s house. He is identified as having 
taken a very prominent part in the abduction by Ma Nu, Ma Mya, Ma 
Hla, Ba San and Mahomed Mall, and also by Maung Me as haviag been 
with the gharries immediately before the abduction. Ma Hla’s evidence 





‘js particularly strong, as she knew him before, The sampan-walla Amir 
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Ali also says that he saw Abdul Rahman. in-the gharry. It is for you 1905. 

to say whether this evidence is credible or-not. It appears to me to 

be quite credible. Ve 
The seventh accused, Kistna, admits that he drove the ghary in E Mioxe, 

which Ma Nu was from Boundary Road to Pazundaung. You have 

heard the evidence of Kundaswamy and Durmalingam as to Kistna’s 

conduct afterwards, You have to consider whether what occurred when 

Ma Nu was put in the gharry was Such as to indicate that Ma Nu was 

being taken away by force. If so, Kistna committed the offence of 

abduction in allowing himself to be made a party to the abduction, and 

as I have pointed out to you, neither his own fear, nor the threats of 

others, so long as these threats did not put him in apprehension of 

immediate death, can excuse him from guilt. 
Such is the case against each of the accused individually. But I 

must again remind you that it all hangs onthe question of Ma Nu’s 

consent, Unless you find that Ma Nu was taken by force and 

against her consent you should find all of the accused not guilty. I need 

only further remind you that any reasonable doubt that you may have 

should be given in favour of the accused. 


Kine ExPzror 





Full Bench—(Criminal Reference.) 
Before the Hon'ble Sir Harvey Adamson, C.S.I., Chief 





c ( Hs 
Fudge, Mr. Fustice Fox, and Mr, Fustice Irwin. acai es ee 
KING-EMPEROR ». NGA TO anv aNoTHER, eo 
Whipping in addition toimprisonment—house-breaking—house-theft—previ December 4th, 
contehone Whipping Act, s. A Groups A and D. J fot 4905+ 


Per Adamson, C. F. and Fox, ¥.—On a Bosieg that the accused having been 
previously convicted of an offence under section 380, Indian Penal Code, committed 
“house-breaking by night and theft of property valued at Rs: 35, an offence pun- 
ishable under section 457 of the Indian Penal Code,” a-sentence of imprisonment 
and whipping is illegal, 

Per Irwin, F.—The finding was a finding of two offences, house-breaking and 
theft, and the sentence was evidently intended to be a sentence for theft, af was 
therefore legal. 


Crown v. Po Maung, (1902) 1 L. B. Ry 3625 Crown v. Shan B; 
L.B.R, 1493 Crown v, On Bu, (1902) 1 LB. Ry 2793 referred to.” om. 


¥ The following reference was made to a Full Bench by Mr. Fustice 
‘rwin:— 

Accused has been convicted of house-breaking by night and theft of 
property. Both in the charge and the judgment this is described as 
an offence punishable under section 457 of the Penal Code, but as pre- 
vious convictionsof theft in a house were proved the Magistrate passed 
a sentence of imprisonment and whipping “under section 2, Group A 
and section 3 of the Whipping Act.” ‘Taking the finding literally it 
must de said that an offence punishable under section 457 is not in 
Group A, and it would seem that section 3 does not apply, The case 
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is not quite on all fours with Crown v. Po Maung (1) in which a Full 
Bench of this Court held that ona conviction under section 380, fol- 
lowing one under section 457, a sentence of imprisonment and whipping 
could not be passed. It is true that this part of the decision followed 
the ruling in Crown v. Shan Byu (2) in which the offences were com- 
mitted in the reverse order, but so far as an offence under section” 457, 
following one under section 380, is concérned, the ruling seems to. be 
an obiter dictum, and I have some doubt whether the present case 
‘cannot be distinguished from the case of Po Maung. 

Nga To has been convicted both of house-Lreaking by night and of 

“theft. The words “ in a house,” which appear in the charge are 
-omitted in the judgment, but clearly theft in a house ismeant. The 
“omission to specify the section under which the theft is punishable 
seems to me to be a matter of form, not of substance. The Magis- 
*trate’s finding is a.conviction of two offences, and such double’ con- 
viction is legal. It would “also be legal to pass sentence for one or 
other of ‘the offences, but not for both, Crown v. On Bu (3). ‘The 
question then arises, Can the double sentence in the present case be 
properly regarded as a legal sentence under section 380 of the Penal 
Code and section 3 of the Whipping Act? 

‘The report of the case of the Crown v, Shan Byu (2) is very short, 
and it does not appear that any arguments were heard. It seems that 
the offenders did not stop short at house-breaking with intent to 
commit theft, but actually committed theft. It would seem that Birks, 
J. was of opinion that the conviction could legally have been altered on 
appeal to one of theft. Ifon appeal, why not on revision and if both 
offences were committed why should not the offender be convicted of 
both though punished only for one? 

‘As these points seem to me to require further consideration I refer 
toa Full Bench the question. : 

Is a sentence of imprisonment and whipping legal, on a finding that 
the accused committed “house-breaking by night and theft of property 
Rs: 35; an-offence puvishable:undéer ‘section 457 of the Indian 
ide” and had been previously convicted uf theft under section 





The opinton of the Bench was as follows :— 
. Adamson, C. $-—I think that the question should be answered iu 
the negative. The Magistrate might under the circumstances have 
sconvicted the accused cd tro offences, viz., offences under section 457 
and section 380. Hecould have sentenced him under on! 
sections. If he had selected section 380, h 
impri: nt whipping because the acé been previously 
n.380.. But the conviction as it stands must be 
iction solely under section 457, and for the, reasons 
stated in Crown v. Shan Byu (2) the sentence of imprisonment and 
-whipping is illegal. 
(1) (1902) 1 L. B. R., 362. | (2) (1901) 1 L. B. R., 149, 
ye ga BR, sas 
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imposed both 
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Fox, #.—I concur with the learned Chief Judge. 1905, 


Irwin, $—The answer to the question referred depends on the — 
uestion. “Of what offence or offences has Nga To been convicted? Ktno-Kmreror 
n order to answer this question I think we should look at the whole of ea To. 

the judgment, and not merely at the section of the Penal Code specified —_— 
in the finding. Cases have several times come to my notice in which a 
Magistrate has passed a judgment ‘purporting to pass sentence under 
a section which isnot applicable to the facts found. For instance, if 
the finding and the sentence ran thus :— : 

“Accused has committed theft in an open threshing floor, an offence 
punishable under section’ 380 Penal Code, that conviction could not 
possibly be held to be a conviction under section 380, and a sentence 
exceeding three years’ imprisonment would be illegal. In my opinion 
the same principles should apply in every case, and this Court should 
look to the substance of the conviction rather than to the form. 

The judgment opens with a statement that complainant’s house was 
broken into and certain property carried away by the perpetrator. The 
evidence against Nga To is simply that some of the stolen property was 
found in his possession ana the conclusion the Magistrate arrived at is 
this, “I am convinced that he (Nga To) had stolen the longyi from 
complainant’s house.” The fact that Nga To committed house-breakin, 
was purely an inference from the proved fact that he had committe 
theft. The formal finding is that Nga To committed house-breaking 
by night and theft of Open, The sentence is expressly passed under 
section 2,Group A, and section 3 of the Whipping Act. Group A 
contains no mention of house-breaking, I find myself unable to construe 
the findiy in any’other way than asa conviction of two offences, and 
the sentence as a sentence for theft. 

My answer to the question referred therefore is that the sentence is 

legal.” 

O iaesin, C, 3.—In accordance with the opinion of the majority of 
the Full Bench, the quéstion is answered in the negative. 








Before the Hon'ble Sir H. Adamson, C.S1., Chief Fudge. Criminal Revision 
KING-EMPEROR wv. NGA TUN. No. 3 of 
Sentence of death-evidence. hikg 
Juc must not shrink from the duty, however painful it may be, of passing th, . 
sense sea ia cape cates eles tects ered epee seonante TROD #2006 
doubt, and is of such a nature as to deserve the extreme penalty. 


Queen-Empress v. Budduruddeen, (1869) 11 W. R., Cr. 20, cited. 


The learned Sessions Judge found the accused guilty of three pre- 
meditated brutal murders, and passed sentence of transportation for 
life. The reason which he gives for refraining from passing sentence 
of death is that though he has iound the accused to be guilty, he thinks 
that there may be a remote possibility of his innocence. The learned 
Judge eTpease to think that the extreme penalty should not be passed 
unless there is such evidence as excludes all possibility of error. 
Evidence of this nature, amounting to mathematical demonstration, 
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cannot be obtained in the investigation of matters of fact, of which 
the most that can ever be said is that there is no reasonable doubt 
concerning them. If there is no reasonable doubt that an accused 
person committed murder, he should be convicted of murder, and if 
the murder is of such a nature as to deserve the sentence of death, 
that sentence sheuld be imposed. 

The Code of Criminal Procedure does not indicate what reasons 
should be considered sufficient for refraining from passing a sentence 
of death. I have searched the authorities and found no reported case 
in which the minor sentence was imposed on such grounds as the 
learned Judge has given, These grounds appear to me to be alto- 
gether illogical. 

The learned Judge has quoted Queen-Empress v. Budduruddeen(t). 
In that case the Judge refrained from passing the extreme penalty, 
because the body of the victim had not been found. He did so, not 
because he had doubts as to his finding, but because in arriving at 
that finding he had contravened the well known rule of criminal juris- 

rudence, that the corpus delicti (that is, the fact that a crime had 

een committed) should not be inferred from other facts, but should be 
proved independently. That, at all events, was a substantial reason 
for his action, and it was accepted as proper by the High Court. 

I have read the evidence and the judgment, and I think that the 
guilt of the accused was proved beyond any reasonable doubt, and 
that the death penalty should have been imposed. 

Judges must not shrink from doing their duty, however painful it 
may be, and must pass capital sentences in cases of deliberate murder, 
if they believe the evidence, as the Judge did in this case. 





Before Mr. Fustice Inwin. 


MA MYIT anp anoruer v. SHWE THA ann two orners. 
for-plaintiffs, «| Mr. Das—for 1st ana and defendants, 
. Mr. Higinbotham—for grd defendant, 


Furisiction—place of suing—suit for compensation for wrong—Civil Proces 
dure Code, s. 18. 





Plaintiff sued defendants, who all resided in Pyap6n, for damages for wrongful 
seizure of boats under an order of a Magistrate at Pyapén acting at the instance 
of 3rd defendant. The boats were seized in Rangoon, and the question was 
whether, in view of the terms of section 18 of the Code of Civil Procedure, the suit 
might be brought inthe Chief Court, which has original jurisdiction within the 
imits of Rangoon Town, 

Held,—That the suit might be brought in the Chief Court. 

Luddy v. Fohnson, (1873) 6 B. L. R., 141, referred to. 

The suit is one for damages for weongfully causing two cargo boats 
to be taken out of the plaintiff's possession. They were, it is alleged, 
seized in Rangoon by order of a Mag'strate having jurisdiction in 
Pyapén district, on a prosecution, for vheft instituted by the third 
defendant. The place of suing is prescribed in section 18, Civil Pro- 


(1) (1869) 11 W. R., Cr. 20, 
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cedure Code. The defendants all reside in Pyapédn, and third defen- 1905. 
dant says that the cause of action ‘arose in Pyapén because it was only rare 


in Pyapén that defendant did anything which resulted in the seizing of 
the boats. No authority is cited on either side. The only decision 4 
which I can find that throws any light on the case is Luddy v. Fohnson Suwe Tua 
(«) in which defendant had instituted criminal proceedings before the AND two oruens,. 
Magistrate of Moradabad, who issued a warrant on which plaintiff was 

arrested in Calcutta. The plaintiff sued in the High Court of Calcutta 

for damages for malicious prosecution. On application to take the 

plaint off the file for want of jurisdiction, the learned Judge said: “I 

think I cannot go so far as to say that the arrest, the most important 

occurrence in the whole of the proceedings, is not a part of the cause 

of action within the meaning of the Letters Patent.” That case is not 

quite on all fours with the present one: malicious intention was part 

of the cause of action, and the decision depended on the construction 

of-section 12 of the Letters Patent, under which the High Court has 

jurisdiction “if the cause of.action shall have arisen either wholly, or, 

in case the leave of the Court shall have been first obtained, in part, 

within the local limits of the ordinary original jurisdiction.” Tie words 

of section 18 of the Civil Procedure Code are quite different from this. 

The question is whether on the allegations in the plaint “the wrong was 

done” in Rangoon. The words “the wrong was done ” seem to have 

the same meaning as“ the cause of action arises” in section 17 (a). I 

think the reasoning of Phear J. in the case I have,cited applies to this 

case, and the wrong was done in Rangoon, notwithstanding that the 

piaintiff’s action, which caused the alleged wrong to be done, was taken 

in Pyapén. I therefore find that this Court has jurisdiction, 


AND ANOTHER 





Before the Hon'ble Mr. Harvey Adamson, C.S.1, 1.0.S., Chief civit rst Appeat 


Fudge, and Mr. Fustice Fox. No. 43 of 1905. 
MOMENT # THE SECRETARY OF STATE-FOR INDIA IN-COUNCIL, December 16th. 
Mr, Pennell—for appellant (defendaiit). | The Governmén Advocate for ya 


respondent ( plaintiff). 

Lowey Burma Town and Village Lands Act, 1898—suit by Government for 
possession—jurisdiction of Civil Court. 

The Secretary of State for India in Council had obtained a decree against 
appellant for possession of certain land known as site No. 36A, Sandwith Road. 
in the Cantonment of Rangoon. On appeal, the question was raised whether, in 
view of the provisions of the Lower Burma Town and Village Lands Act, 1893, 
the suit was within the jurisdiction of a Civil Court. 

The land was State land at the disposal of Government as defined in section 4, 
sub-sections (1) and (2) of the Act. 

It was also either in a town or a Maga ie as defined in section 4, sub-sections (7) 
and (5). Held, therefore, that both clanses of section 41 operated to bar the 
jurisdiction of the Civil Courts. 


Adamson, C. ¥—The Secretary of State for India in Council sued 
Mr. J. Moment for possession‘of land known as site No. 36A, Sandwith 
Road, in the Cantonment of Rangoon, and obtained a decree for the 


(1) (1871) 6 B, L. R, 141. ae 
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ie The present case is an appeal by Mr. Moment against that 
lecree, > 

When the appeal came on for hearing’ we indicated that there 
might be some doubt as to whether, in view of the provisions of the 
Lower Burma Town and Village Lands Act (Burma Act IV of 1898), 
the suit was within the jurisdiction of a Ciyil Court. As the point 
was one affecting’ jurisdiction, which had not been raised either in the 
Court of First Instance or in the memorandum of appeal, we allowed 
time for its consideration, and we have now had the advantage of 
hearing both sides of the question fully argued. 

The learned Advocate for the respondent admits that if the land in 
suit is contained in a town or in a village as defined in the Act, the 
Civil Courts have no jurisdiction, There appears to be no doubt that 
this view is correct. 

With the exception of Chapters II and IV the Act extends to Can- 
tonments. “State land” is defined as all land of which no absolute and 
revenue free past has been made recognized or continued by or on 
behalf of the British Government.- Section 18 prescribes the method 
of recovering possession of State land which at the commencement 
of the Act is in possesson of a person who has not acquired a land- 
holder's right. He may be evicted after three months’ notice from 
the Reyenue Officer to quit the land. This section apples in all cases 

ere the person 
holding the land heids it under a grant or lease made by or on behalf 
of the British Government. Section 21 indicates the procedure for 
evicting persons liable to eviction, and imposes on the Revenue Officer 
the powers and duties of eviction. Section 41 provides that 9 Civil 
Court shall have jurisdiction to determine :— 


(a) Any matter which under this Act is to be determined by the 
Revenue Officer. 


(2) Any claim to any right over land as against the Government. 
The Pet suit isa suit for possession of State land. No question 
arises of landholder's right, because the land is in Cantonments, and 
Chapter II of the Act, which creates landholder’s ght, does not apply 
to Cantonments, Nor is it alleged by the pisos that the land is held 
under a grant or lease made by or on behalf of the British Governmert. 
Both clauses of section 41 are a bar to the suit. The Civil Court can- 
not evict the appellant from the land because that is a matter which 
under the Act is to be determined by the Revenue Officer. The Civil 
Court cannot determine the suit at the instance of Government, be- 
cause in doing so it would be adjudicating also on a claim to a right 
over land made by the appellant against Government. 
The provisions of the Act apply only to lands in towns ang villages. 
I have endeavoured to show, and in truth the proposition has been 


- conceded on both sides, that if the land is in either a town or a village, 


the Civil Court can have no jurisdiction. The sole question that has 
to be determined is whether the land is in a town or a village as 
defined in the Act. 
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_ Ido not propose to follow the learned Government Advocate in * “r908,° 
his researches as to whether the land is situated inthe town of Ran- Momane-"’ 
goon. He has discussed the various notifications on the subject, and petal ‘ 
has expressed an opinion that some of them are u/fra vives, and. Tw SeckersRy 
some indefinite owing to errors. As the result he is doubtful whether 08 Srar ror 
the land is included in the town of Rangoon or not. It is not neces: 'NPIA iN -Couwcit. 
sary to decide the question. If the land is in a town it ends the ‘ 
matter. ; ‘i 

It is sufficient to saysthat if the land is not in a town it must be in 
a village as defined in the Act, “Village” means an area appropriated 
to dwelling places not included in the limits of a fown. It is undis- 
pita that the land has been used as a dwelling place for many years 

f stress be put on the fact that the word “ dwelling places” is used in: 
the plural in the definition, and if it be argued that one dwelling place 
does not constitute a village, the land wi'l still be included in the 
definition, for it is admitted that the house site in question is, as its 
designation 36A, Sandwith Road, implies, one of many sites appro- 
priated to dwelling places in the vicinity. The argument of the 
learned Government Adyorate is that the word “town ” in the definition" 
of “ village” must be interpreted in its ordinary sense, and not in the 
sense in which it is defined in the Act. I understand him to mean 
that if “ town” be used in its ordinary sense, it would include the whole 
of the Municipality and the whole of the Cantonment, and that 
nothing could be a village unless it were situated Leyond these limits. 

It is urged that unless the word “town” be interpreted in its 
ordinary sense in this definition there is no object in the distinction 
which ?s. made between towns and villages in the Act. As regards 
this argument I am not prepared to say that “town” in its ordinai 
sense would include both Municipality and Cantonments, and I” thin! 
that sufficient reason appears in the Act for distinguishing towns and 
villages in the fact that Chapter VIII, the provisions for record of 
possession, ate confiziéd to'towns “and are not applied to villages, I 
think that the conteation cf the learned Government Advocate is 
strained ard untenable, and that the word “ town” in the definition of 
‘village’ must be regarded as bearing the interpretation which is 
given to it in the definition of “town,” which occurs a few lines further 
up the page. : 

My view is that if the land in suit is not in a town, it must be in a 
village as defined in the Act. It follows that the land is either in a 
town or in a village, which is a finding sufficient for the determination 
of the case. I hold that the suit doer not fall within the jurisdiction 
of the Civil Court. If it were-prosecuted to a conclusion in this Court, 
and decided in favour of the appellant, cur decree would not bar the 
Revenue. Officer from evicting the appellant 

I would set aside the decree and dismiss the original suit and give 


costs in both Courts to the appellant. 


Fox, F.—I coacur. 
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Special Cieit Before Mr. Fustice Irwin. 

No. 182 Lem SHWE BIN v. MA THEIN AND 8 OTHERS, LeGaL REPRESENTATIVES 
ene OF MAUNG NU (DECEASED). 

December 13th, 


1905. 


Messrs. Agabeg and Maung Kin—for | Messrs. Cowasjee and Cowasjee—for res 
appellant (plaintiff) | pondents (defendants). me 

Death of one of several defendants—pla'ntiff. failing to apply in time for 
substitution of legal representative—abatement of suit against all defendanis— 
Civil Procedure » 1882, s. 368. 

Plaintiff sued the two defendants for land which was in the joint possession 
of both. There was no right of suit against one of the defendants alone. One of 
the defendants died, and plaintiff-appellant's application to substitute that defen- 
dants’ legal representatives was rejected as being time-barred. 

Held,—that the appeal abated altogether, and not only as against the deceased 
defendants’ representatives. 

Hem Kunwar v. Amba Prasad, (1900) 1. L, R., 22 All., 4303 Chandarsang 
Versabhai v. Khimabhai Raghubhat, (1897) 1. L. R, 22 Bom., 718; Bai Full v. 
Adesang Pahadsang, (1901) I. L. R., 26 Bom. 203; referred to. 

The application to substitute the respondents 2 to g as the legal 
representatives of Maung Nu was made on 25th April 1905, and 
in that application it is stated that Maung Nu died on 2gth June 1904. 
The application therefore was time-barred, under Article 175C of the 
Second Schedule to the Limitation Act, and under the penultimate 
clause of section 368, Civil Procedure Code, the appeal must abate 
unless the appellant satisfies the Court that he had sufficient cause for 
not making the application within the prescribed period. The appel- 
lant has not attempted to satisfy the Court on this point, and indeed 
could not do so, for the third paragraph of his application for review 
of the judgment of the District Court shows that on roth July 1904 
he knew that Maung Nu was dead. 

The suit must therefore abate, and it has now to be considered 
whether it must abate wholly or only as against the respondents 
2to% . Ps i 

The original defendants Maung Nu‘and’ Ma Thein were husband 
and wife and they were sued jointly as having juintly entered on the 
premises without leave of the plaintiff. In the case of Hem Kunwar 
y. Amba Prasad (1) four plaintiffs had sued jointly to recover proper- 
ty and had got a decree; defendants appealed ; one of the plaintiffs 
deed and his Jegal representative was not added intime. The appeal 
was held to have abated altogether, because the right to appeal did 
not survive against the surviving respondents, but against them and 
the representatives of the deceased respondent. . 

The Bombay Case of Chandarsang Versabhat v. Khimabhai 
Raghabhai (2) seems to conflict with the above ruling. Nine plaintiffs 
sued four defendants for possession of some land, and obtained a 
decree. The defendants appealed, and pending the appeal one appel- 
lant and one respondent died. Applications to place the names of the 
heirs on the record were rejected as too late. The lower Appellate 
Court dismissed the appeal on the ground that “the land being held 


(1) (1900) 1. L. R., 22 All, 430. | (2) (1897) 1. L. R. 22 Bom., 718. 
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in common, the appeal is, therefore, obviously defective for want of 
ies.” : 
ae second appeal this order was set aside, So far as the death 
of the appellant was concerned it was pointed out that the Court could 
proceed under section 544. With regard to the death of the respondent 
the words of the judgment are “the lower Appellate Court ought to 
have preceeded under the provisions of section 368 of the Civil Proce- 
dure bode, and to have either declared that the appeal had abated as 
to him and proceeded against the rest of the respondents, under sec- 
tion 554, Civil Procedure Code, or else to have directed-that the legal 


1904. 
Sawe Bin 


2 
Ma Tuer. 


representatives of Samatsung should be placed upon the record.” In. 


this passage the reference to section 544 seems to be an error, for that 
section contains no warrant whatever for proceeding with an appeal 
without making all the decree holders parties to the appeal. I think 
the true meaning of this judgment appears from the later case of 
Bat Fully. Adesang Pahadsang (3) in which plaintiff sued for a share 
under a will. The judgment is as follows :— 

“We think the learned Assistant Judge was wrong in directing that the appeal 
should abate as far as all the respondents are concerned. It has contended 
that the appeal survives agaiast the other respondents. The er course, follows 
ing the decision in Chandarsang Versabhai v. Khimabhai Raghabhai (2) would 
appear to be to have declared that the appeal had abated as far as the second 
and fifth respondents are concerned, and to have proceeded to hear the appeal 
‘on the merits as against the other respondents. It may be that at the hearing it 
will be found that the appeal did not survive against the remaining respondents, 
an which case the Assistant Judge will deal with it accordingly.” 

I can see no material distinction between an appeal not surviving 
against the remaining respondents and an appeal not surviving against 
them apart from the deceased respondent. In the present case the 
suit was for possession of land which was in the joint pesscssica of 
the two defendants, and in my opinion there can be no right of suit 
against one of them alone. i" 
ssw... therefore ceclare that the-appeal abates- altogether. . Appellant 
will pay respondents’ costs. 





Before the Hon'ble Sir Harvey Adamson, C.S.1,, 1.C.S., Chief 
Fudge, and Mr. Fustice Fox. 
SHWE THE ». THA KADO. 
Mr. Villa—for appellant (defendant). | Mr, Lentaigne—for respondent (plaintiff). 

Sutt for redemption—joinder of parties—plaintiff of unsound mind suis 
ment Prd Get Procure Codd! saction g55- supe of Chopier LEE 
idj—that even in places where the Transfer of Property Act is not in fc 

ig Mhattol wathefinsl hamkierkaree 

faung Ko v. Maung Kye, 2 U.B. R. (1892-96), 586; Ma Min Tha v. Ma Naw, 
2U.B. R. (1892-96), 5813 Ram Baki Singh y. Mohunt Ram Lall Doss, (1874) 
a1 W. R., 428; refesred to. 

Held also,—following the rulings of the Bombay and Allahabad High Courts, 
that the provisions of Chapter XXX of the Code are not exhaustive, and that where 
a plaintiff is admitted or found to be of unsound mind, although he has not been 
adjudged to be so under Act XX XV of 1858 or any other law for the time being in 


(3) (2901) 1. L, R,, 26 Bom, 203, 
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forces he should be allowed to sue by his next friend, provided that the suit is fot 
is benefit, 

Lukaram Anant Foshi v. Vithal Foshi, (1889) 1. L. R. 13 Bom., 6563 
Nabbu Khan v. Sita, (1897) 1. L. R., 20 All., 2; Pransukhram Dinanath v. Bat 
Ladkor, (1899) 1. L. R., 23 Bom , 653; followed, 


The plaintiffs in this case are Ma Cho and Maung Tha Kado, mother 


‘and son. They are.the widow and eldest son -espectively of U Shwe 


Ni. The suit is to redeem land which was mortgaged by U Shwe Ni. 
In the heading of the plaint it is stated that Ma Cho sues by her next 
friend Maung Tha Kado. An application was presented by Maung 
Tha Kado, alleging that Ma Cho was old and in her dutage and unable 
to conduct the case or her own affairs, and asking that he might be 
permitted to act as her next friend. On this the Judge endorsed “ Put 
up on date fixed for hearing.” The date fixed for hearing was 26th 
November 1g04. On that date the defendant filed a written statement 
in which among other things he objected to the plaintiff Ma Cho suing 
by her next friend, ‘The District Judge took no notice of this objection 
or at all events recorded nothing for on the same day he endorsed on 
Maung Tha Kado’s application the word “granted” which clearly 
means that he permitted Ma Cho to sue by Maung Tha Kado as her 
next friend. The case then went to trial on the merits and a decree for 
redemption was passed in favour of both plaintiffs. 


On appeal to the Divisional Court the objection was raised among 
others, that Maung Tha Kado was not entitled to sue on behalf of Ma 
Cho as her next frieud. The Divisional Judge misapprehended the 
action that had been taken in the lower Court, and erroneously thought 
that Ma Cho had never been admitted as a party to the suit. He also 
held that even if she had been admitted she was not properly admitted 
to sue by her next friend, because she had never in accordance with the 
provisions ot section 463, Civil Procedure Code, been adjudged to be of 
unsound mind under Act XXXV of 1858 or under any other law for the 
time being in force. > 

* <The Divisional Judge then struck out Ma Cho's name from the-case 
and proceeded to try the appeal as if Maung Tha Kado had been the 
sole plaintiff. He held that. Maung Tha Kado as the’eldest son of U 
Shwe Ni had an interest in the land sufficient to give him the right of 
redemption without his mother being joined as a plaintiff. After con- 
sidering the evidence he dismissed the appeal as against Maung Tha 
Kado, The defendant has come up in second appeal against that 
decision. 

On the question whether the suit for redemption is maintainable by 
Maung Tha Kado as the sole piaintiff, the provisions of the Transfer 
af Property Act have been referred to. This Act was not in force 
when the suit was filed, but it has been well remarked by the learned. 
Judicial Commissioner of Upper Burma, Mr. Burgess, in Maung Ko 
v. Maung Kye (1) that the spirit of the rules which it contains is the, 
natural guide of Courts bound under section 13 (3) of the Burma Laws Act 
to act according to Justice equity and good conscience, The Couits are 


——<$<$<$_—$>__=— —s 


(1) 2 U. B. R. (1892-66) 586, 
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under a special obligation in the matter, for it is directed in paragraph 
698 of the Lower Burma Courts’ Manual that the Courts shall be guided 
by the provisions of sections 83 to 97 of the Transfer of Property Act 
in dealing with suits relating to mortgages. We do not propose to 
reiterate the exhaustive arguments that were used by the learned 
Judicial Commissioner in the judgment which has been quoted, and in 
Ma Min Tha v. Ma Naw (2), which led him to the conclusion that 
in places where’the Transfer of -Property Act is not in force, it is 
nevertheless the plain duty of the Courts to insist on the joinder of all 
the parties that are interested in a suit for redemption. We will content 
ourselves with saying that the Transfer of Property Act, which was 
enacted in 1882, made no change in the law or practice of the Courts 
in respect of the joinder of parties interested in such. cases, for as far 
back as 1874 it was held by the Calcutta High Court in Ram Baksh 
Singh v. Mohunt Ram Lali Doss (3) that a suit for the redemption 
of mortgaged property cannot go on to a due determination until all 
the mortgagees are made parties. Under Buddhist Law the heir of a 
deceased husband is his widow, and though the eldest son may have a 
limited interest to the extent of one-fourth during the widow’s lifetime, 
if he seeks to obtain it, it is quite c\gar that alone he is not in a position 
to bring a suit for redemption of the estate. The Divisional Judge’s 
decision that Maung Tha Kado suing alone is entitled to redemption is 
wrong. 

It 3 unfortunate that Maung Tha Kado in his capacity as next friend 
to Ma Cho did not appeal against the order of the Divisional Judge 
striking Ma Cho's name from the record. Maung Tha Kado by the 
decree of the Divisional Court had obtained practically all that both 
he anc Ma Chozsked for. It was therefore natural that he should not 
appeal: ‘The result however is that Ma Cho's name is not on the record 
of this appeal, which rendvrs it more difficult to put matters straight. 
But we obviously cannot let the case continue on the lines that have 
been taken in the judgment of the Divisional Judge. The Divisional 
Judge did not state in his judgment the real question to be determined, 

. hor did he determine the real question. Maung Tha Kado did not sue 
alone for sedemption, and the question whether be is entitled alone to 
redeem should never have arisen, and cannot determine the suit which 
is a suit brought not by Maung Tha Kado alone, but by Ma Cho and 
Maung Tha Kado jointly. The proper course under these circum- 
stances is to order a retrial of the appeal in the Divisional Court, and 
this is the course that we propose to adopt. 

We have a tew observations to add on the question of Ma Cho’s 
status. The learned Advocate for the appellant has defended the action 
of the Divisional Judge in striking Ma Cho’s name from the record. 
He urged that Maung Tha Kadc had no right to file the suit as the 
next friend of his mother, who is alleged to be of unsourfd mind, because 
she has never been adjudged to be so under Act XXXV of 1858 or any 
other law, and therefore the provisions of section 463 of the Civil Pro- 
cedure Code do not apply. Insupport of this contention we are referred 


~"Ga) 2 U. BR, (1892-96) sex. | (3) (1874) 91 W. R428, 
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1905- to Tukaram Anant Foshiv. Vithal Foshi (4), where it was held that 
Suwé Tae the popes of the Civil Procedure Code, which enable a lunatic to 
2 sue by his next friend, are applicable only to cases where there has 
Tua Kapo.. been an adjudication of lunacy previous to the institution of the suit. 
pe This is a Bombay case, and there are subsequent rulings of both the 
Allahabad and the Bombay Courts which dissent from it. In Nabbu 
Khan vy. Sita (5) it was held by the Aliahabad Court that the provi- 
sions of Chapter XXXI of the Civil Procedure Code are not exhaustive, 
and that where a person is admitted or has been found to be of unsound 
mind, although he has not been adjudged to be so under Act XXXV 
of 1858 or by any other law for the time being in force, he should; if a 
plaintiff, be allowed to sue through his next friend, and the Court should 
rovide a. guardian ad litem where he is a defendant, provided that what 
is done is clearly for the benefit of the person of weak mind. In 
Pransukhram Dinanath v. Bai Ladkor (6) a- Bench of the 
Bombay Court followed the Allahabad aulleg The case is very similar 
to the present one. A wife alleging her husband to be of unsound mind 
brought a suit as next friend to set aside certain deeds said to have been 
executed by him when of unsound mind and under undue influence. The 
learned Judges observed that the suit was primd facie founded ona 
good and beneficial cause of action, and that the onus lay on the dee 
fendants to show that it could not be really for the benefit of the person 
of unsound mind. They framed two issues, vig. :—Is plaintiff a person 
of unsound mind? De the defendants prove that the suit instituted by 
his next friend is not for his benefit? and remanded the case for 
evidence and a finding on these issues. This is the course which the 

Divisional Judge should adopt with regard to the question raised. 
We set aside the decree of the Divisional Court and order a retrial 

ur (a6 uppral. Costs to follow the result. 





Civil Revision Before Mr. Fustice Irwin. ee 
Nea a THA MAUNG ». T. A. AGAMBERAM CHETTY. 


Mr. McDonnell—for applicant. 
Fanuary grist Insolvency-—imprisonment of applicant—Civil Procedure Code, 1882, section 359, 

1900. The applicant’s petition to be declared an insolvent, under section 344 of the 
Code, was rejected on 2nd February 105. On 25th March a creditor applied for 
the imprisonment of applicant under section 359, and alter applicant had been 
heard he was sentenced to six months’ rigorous imprisonment, 

#Held—that the Court had jurisdiction to entertain and act upon the creditor’s 
application. 

Held also—that the word “ imprisonment” in section 359 means imprisonment 
of either description as defined in the Indian Penal Code. 

Kadir Bakhsh vy. Bhawani Prasad, (1892) L.L.R., 14 All. 145, reierred to. 

The petitioner’s application to be declared insolvent was rejected 
on 2nd February 1905. 


On 25th March a creditor made an application under section 359- 
_ Notice was issued to the petitioner to show cause, and after his 


4) (1889) 1. L. R. 13 Bom., 656. LR, ay 2 
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pleader had been heard he was sentenced on rst April to six months’ 1905. 

Tigorous imprisonment. ss THs Mave © 
He applies for revision of this sentence on the grounds that (a) ® ;. 

when the Court had dismissed the application on 2nd February it T+ a Rakes 


ceased to have jurisdiction -in the matter, and it had no power to 
entertain a subsequent application under section 359, and that (4) the 
Court had no power to order rigorous imprisonment. 

On the first point I have not” been able to discover any ruling’ 
except that in Kadir Bakhsh v Bhawani Prasad (1), which is against 
the petitioner. After a careful consideration of the terms of the section 
I see no ‘reason to dissent from that ruling. Iam of opinion that the 
Court had jurisdiction to entertain and act on the application which 
was made one month and 23 days after the application to be declared 
insolvent had been dismissed. 

On fhe second point I can find no ruling of any kind. The Civil 
Procedure Code was enacted in 1882. Inder section 4 of the 
General Clauses Act, 1897, the word “imprisonment” in tke Code 
means imprisonment of either description as defined in the Penal Code, 
unless there is anything repugnant in the subject or context. Under 
section 254 of the Code a decree or order may be enforced by 
imprisonment of the judgment-debtor, and under section 336 his 
imprisonment may be in the Civil Jail, and so forth: This is no doubt 
xepugnant to the meaning put on the word “imprisonment” in the 
General Clauses Act, and that meaning would thezzfore uot apply to 
section 254. But so far as I can see, there is nothing in the subject 
or context of section 359, which can oust the General Clauses Act from 
that section, The object of the imprisonment too is quite different. 
In section 254 it is “an order may be enforced by imprisonment” in 
section 359 a person “proved guilty shall be sentenced to imprison- 
ment.” The object of section 359 is punishment of an offence, and it 
is quite fitting and suitable that the punishment should be imprisonment 
either simple or rigorous in the Criminal Jail. . 2 

The form of warrant prescribed by this Court for usé under section 
359 provides for either simple or rigorous imprisonment. There is 
therefore no indication in any direction that the meaning of imprison- ° 
mest in this section is not the meaning givenin the General Clauses 

ct. 

The application is dismissed. The petitioner will be re-arrested 
and cominitted to jail to finish his sentence. 





Before the Hon'ble Sir Harvey Adamson, Kt. C.S.1., Chief Fuage, Criminal Appeal 
, a 


and Mr. Fustice Fox, 
THEIN MAUNG », KING-EMPEROR. 
Confessions by accused persons—duty of Magistrate—Criminal Procedure Code, 
» 1898, sections 164, 364. 
When a prisoner is brought before a Magistrate to make a confession, the 
Magistrate is bound to question him with a view to discover whether he con- + 
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fesses voluntarily. This questioning is not a mere formality, but must be in pursu- 
ance of a real desireto find out the object of it. Unless the Magistrate has made 
‘areal and substantial enquiry as to the voluntary nature of a confession, the cone 
fession recorded by him is inadmissible in evidence, 


Fox, F.— 


* * * * 
; 3b-Re 282the first evidence ai 


fs nN. 


* 

mitted against the accused which’ calls for 
consideration is 2 confession he made toa Magistrate in Moulmein 
between three and four days after the crime, and after he had been in 
custody for three days. The accused retracted the confession in the 
inquiry-before the committing Magistrate, and said he had made it 
because the police officer who took him before the first Magistrate told 
him that if he confessed as he did, he would get off. The confession 
was to the effect that in the dark he and the Tavoy man (Nga Dut) 
had bumped together, Nga Dut had then struck him with his fist, and 
then he (the. accused) being in liquor, and thinking that his assailant 
had a dah with him, struck him a blow with a wooden stick which he 
had in his hand. The Magistrate who recorded the confession was 
examined before the Sessions Court. He stated that the accused was 
brought before him by a police officer, and that the only question he 
asked the accused was the one he recorced, viz.: “Why have you 
come before a Magistrate ?” and the answer to it was, ‘I have come to 
make a confession before a Magistrate of my own accord in connection 
with a murder case.” The record of the confession itself starts with 
the words “I have come before a Magistrate to make a confession of 
my own free will.” 

The Sessions Judge admitted the confession in evidence, holding 
that sub-section 3 of section 164 of the Code of Criminal Procedure 
had been substantially complied with. The provisions of that sub- 
eection require that a Magistrate shall not record a confession unless 
upon questioning the person making it he Was reason to believe that he 
has confessed voluntarily. The Sessions Judge says that if a person 
tells a Magistrate that he is about to make 1 confession voluntarily 
there is no intrinsic reason why the Magistrate should disbelieve him. 
The Sessions Judge hag failed to appreciate che object of the pro- 
vision enacted in the sub-section abere quoted, it he were right, 
that object would be frustrated in. every case by the police inducing 
would-be confessing prisoners to start their statements before a Magis- 
trate with statements similar to the one made before the Magistrate in 
this case. The duty imposed upon a Magistrate before whom a person 
is brought to make a confession is plain. He must question the 
prisoner with a view to discovering whether the prisoner confesses 
voluntarily, and this questioning must be in pursuance of areal en- 
deayour to find out the object of it, the requirement not being satisfied 
by afew formal questions. In fact the wording of the sub-section 
contemplates that the Magistrate shall hear the cohfession frst without 
making a record, that he shall then put questions with a view to ascer- 
taining whether the prisoner has confessed voluntarily and then, if 
“he has reason to believe after such questions that the prisoner*has con- 
fessed voluntarily, he may record the confession writing out in fyll 
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every question put by him and every answer given by the accused, and 1905. 
following the provisions of section.364 of the Code. has ‘Tiny Mine 
~The questioning of the accused before recording a confession is a ls 
matter of substance and not of mere form, and if it has been omitted, Krno-Emrgror. 
the omission cannot be cured by any evidence under section 533 of ee 
the Code. In view of the propensity of the police to induce prisoners 
to. confess, the Legislature, has imposed on Magistrates the duty of 
making a substantial inquiry for themselves as to the volurtary nature 
of aconfession and unless such inquiry is made, a confession even 
before a Magistrate is nos admissible in evidence. : 

In the present case no such inquiry was made, and in my judgment, 
the confession must be entirely rejected, and not taken into con- 
sideration. 
, * * * * 


_ Adamson, C. F.—I concur. 





Full Bench—(Civil Reference). 


Before the Hon'ble Sir Hurvey Adamson, Kt.,C.S.J., Chief Fudge, Civil Refer 
Mr. Fustice Fox and Mr. Fustice Trwin, OSL. ” No. 9 pee 
THEIN PE ». U PET. February 8th, 
Messrs. Cowasjee and Cowasjee— Me. Connell—for respondent 1906, 
for appellant (defendant). (plaintiff). « i — 


17, Chapter V, Manukye—custom—force of Dhammathats, 
Held (Fox F. dissenting) that desertion of the husband by the wife for one year, 
or of the wife by the husband for three years, does not 1} 


px Facto, and without any’ 
further and expressed act of volition on the part of either party to the marriag=, 
dissolve the marriage tie. : 


Ma Thin v. Maung Kyaw Ya, 2U. B.R. (1892-96) 56: Hurpurshad v. Sheo 
Dyal, (1876) L. Ry 3 1. Ay 259: Ramalakshmi Ammal v. Sicanatha Perumal 
Sethuvayar, (1872) 14 Moore’s I. A., 579: Maung Po Aung v. Ma Nyein, (1904) 
1o B.L. R., 139: Po Maung v. Nagalingum Chetty, 2 UB. R,, (1892-96) 53: 
Maung Kov. Ma Me, (1874) 8. J., L. Bs, 19: Mi Nu v. Maung Saing, (1874) S.J 
L.B, 28; Nga Nwe v. Mi Su Ma, (1886) S. J., L. B.,391: Ma Lev. “ita Paik Pin, 
(1883) S, J., L. B., 225 (232) : Ma Gye v. ia Thi Dasa U. B. Ry (189206) 1947 
referred to. 

Ma Thet v. Ma San On, (1903) a L. B. R., 85, pro tanto over-ruled. 

The following reference was made to a Full Bench by a Bench 
consisting of Adamson, C. F., and Fox, $ :— 

Adamson, C.'F.—The respondent applied for letters of administra- 
tion to the estate of his deceased wife Ma Min Gon. Ma Min Gon 
died in 1896, leaving a son Maung Min Dun by the respondent. Maung 
Min Dun died in 1900,. leaving « son Maung Thein Pe who is the 
appellant. The appellant obtained letters of administration to the 
estate of his father Maung Min Dun. It is admitted that the estate 
for which the respondent has applied for letters as being that of Ma 
Min Gon, is the same estate for which the appellant obtained letters 
as being that of Maung Min Dun, The District Court refused to grant 
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letters of administration to respondent on the ground that it had no 
power to grant letters of administration to two separate persons in 
respect of the same estate. 

Respondent appealed to this Court. It was held that the decision 
was wrong in law. The order of the District Judge was set aside, 
He was directed to re-hear the case, and to try the question whether 
respondent was*a person who accordirg fo the rules for the distribu- 
tion of an estate would be entitled to the whole or any-part of the 
estate, or in other words, whether respondent at the time of the death 
of Ma Min Gon, was, as he professed to be, ker husband. Finally the 
District Judge was instructed that, if he were satisfied on that point, 
it was within his discretion to grant letters to the respondent. 

The District Judge, after re-trying’ the case, has found that respon- 
dent was the husband of Ma Min Gon at the time of her death, and 
has granted letters of administration to respondent. 

The grounds of appea? and the arguments of the learned Advocate 
for the appellant have been directed to one and only one point, namely, 
that the marriage tie between respondent and Ma Min Gon was 
severed before Ma Min Gon's death. 


The facts of the case are as follows :-— 


Respondent and Ma Min Gon were husband and wife and lived 
together in Tavoy up to 1872. In that year respondent was appointed 
Myodk of Thayetchaung, and went ‘to reside there. Ma Min Gon 
accompanied him, bat did not like Thayetchaung, and after a time 
returned to Tavoy and resided in the house in which they had formerly 
lived there. Respondent, being left alone, took a lesser wife. The 
date of this marriage is not clearly proved, but it certainly was not 
later than 1876, Ma Min Gon was much incensed at this marriage, 
and rou that time refused to have any jntercourse with respondent. 
She continued to live in Tavoy in the house which they had formerly 
occupied and which belonged to her, and lived on her own means which 
appear -to “have been .considerable.. From tie time of respondent’s 
second: hiarriage"he never in any way provided for Ma Min Gon’s 
maintenance. She declined to go to his house or to receive him at 
hers These relations continued down to the time of her death in 
1896. 

It is settled law that the taking of a lesser wife doesnot in itself 
entitle a wife to leave her husband, and therefore on the facts which | 
have stated, it must be held that Ma Min Gon deserted her husband 
the respondent in 1876, 

Under the law as expressed in section 17, Chapter V of the Manukye 
respondent acquired the right to divorce Ma Min Gon after one year 
of desertion that is to say in 1877. Under the strict letter of the law it 
would appear that Ma Min Gon at the same time acquired the right 
to divorce the respondent. I am not however prepared ‘to say that 
such right actually did accruelbecause | think that it"may be argued on 
the’ construction of the Manukyé and of other Diammathgts, that 
desertion does not give the party who is ‘in fault a right to divorce the 
other, and this in fact has been held by the:learned Judicial Commis; 
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sioner of Upper Burma (Mr. Copleston) in Ma Thin v. Maung Kyaw 
Ya (1). The question does not arise in this case, or at all events it is 
unnecessary to decide it. 

It is quite clear however that whether one or.the other or both had 
a right to divorce, neither of the parties to the marriage ever took any 
action for the purpose of declaring its dissolution, Respondent cer- 
tainly never asserted that the marriage was dissolved, and not a single 
witness for the appellant has been’able to say that Ma Min Gon ever 
claimed a divorce, or asserted that she was divorced, or did any overt 
act to obtain a divorce, or even desired a divorce. On the contrary 
the parties to the marriage sued each other as husband and wife in the 
Court of the Deputy Commissioner of Tavoy in 1881, long after the 
full period of desertion that entitled them to a divorce had expired, 
It is clear from the evidence that down to the time of Ma Min Gon’s 
death, the parties to the marriage and their neighbours believed that 
the status of marriage was still in existence. Even in this case the 
appellant himself in his written statement did not assert that at the 
time of Ma Min Gon’s death the marriage had been dissolved, which, 
if true, would obviously have been the strongest objection that could 
be put forward against the claim for letters of administration. On the 
contrary he stated in evidence that respondent and Ma Min Gon had 
not been divorced. 

What has been urged before us in this appeal is— i 

(1) That desertion for the period specified ia .the Dhammathat, 
tpso facto terminates a marriage, without any act of volition 
on the part of either party to the marriage. 

(2)-That if an act of volition is necessary, it is implied by the 
conduct cf Ma Min Gon. 

I think. that I have said sufficient to show that the second of these 
grounds must fail.. The sole question is therefore confined to the first 
of these grounds. Was the marriage in fact terminated in 1877, not- 
Withstanding ‘that! neither the parties to the marriage, nor the parties 
to this suit, nor any other persons were a:vare that it had terminated ? 

I must confess that whether on a consideration of the evidence in 
this case as to the customs, sentiments, and ideas of the people, which 
must always be taken into account in construing the Dhammathats, 
or whether on a construction of the actual letter of the Dhammathats, 
or whether on first principles, ! should be inclined to hold that death 
is the only way in which a marriage can be terminated without an act 
of volition on the part of one or other of the contracting pee. “But 
it has been pointed out to me that we are bound by the ruling of a 
Bench of this Court in Ma rhet v. Ma San On (2), where it was held 


that desertion by the wife for one year ipso /acto dissolved the marri-/ 


age tie. The question of volition does not appear to have been specially 
considered in that case, but the effect of the ruling undoubtedly is, 
that desertion, without any other condition, *pso facto dissolves the 
tie. 3 

1) 2 U. B. R. (189296), 56. 

5) tabs bok 8 





1905s 
Tuew Pg 


2. 
U Per, 


1905! 
Tuztn Pz 
* 

U Per. 


178 LOWER BURMA RULINGS. 





The question is ong which, having regard to the customs and senti- 
ments of the people, is very important. I would refer it to a Full 
Bench, 

The reference is:— 


Does desertion for the periods specified in section 17, Chapter V 
of the Manukye zpso facto, and without any further and expressed act 
of volition on the part of either party to the marriage, dissolve the 
marriage tie? 

Fox, F.—I agree in thinking that the above important question 
should be referred to a Full Bench of the Court. 

The opinion of the Bench was as follows :— 

Fox, F.—The question referred being one regarding marriage 
between Burmese Buddhists must be decided according to Buddhist 
Jaw, except so far as such law has by enactment been altered or 
abolished, or is opposed to any custom having the force of law. 

There is no enactment of the British Legislature bearing on the 
subject : and in my opinion there is no custom haying the force of law 
either proved or which otherwise can be taken notice of. 

I take the words “ custom having the force of law” in section 13 
of the Burma Laws Act, 1898, to refer to a custom as defined by their 
Lordships of the Privy Council in Hurpurshad vy. Sheo Dyal (3). 
They say (at p. 285 of the report)— 

“ A custom is a rule which in a particular family or in a particular district, has 
from long usage obtained the force of law. It must be ancient, certain, and reason- 
able, and being in derogation of the general rules.of law, must be construed 
strictly.” 

As to the evidence which is needed to prove such a custom, I quote 
the following words of their Lordships ih Ramalakshmi Ammal vy. 
Sivanatha Perumal Sethurayar (4)— ‘ 

“Their Lordships are fuily sensible of the importance and justice of giving 
effect to.long established usages ‘existing in particular districts, and families in India, 
but it is of the essence of special usages, modifying the ccdinary law of succession, 
that they should be ancient and invariable: and it is further essential that they 
should be established to be so by clear and unambiguous evidence. It is only by 
means of such evidence that the Courts can be assured of their existence, and that 
they possess the conditions of antiquity and certainty on which alone their legal 
title to recognition depends.” 

The quotations are sufficient to show that if custoin is made the 
basis of decision, the custom must be proved strictly and with 
certainty. 

I do not understand that there is any distinction between “ custom 
having the force of law” and “customary law.” 

There:is no-evidence of any custom relating io the question referred 
in this case. Even if- the conduct of parties, whose attention may or 
may not have been directed to the law as laid down in. the Dkamma- 
thats, could be taken into consideration, it would in my opinion be a 
very unsafe basis on which to rest a decision one way or the other. 


(3) (1876) Li Ry gL Ay 259. © 4 (4) (1872) 14 Moore’s I. A., 570. 
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The ordinary Burman man and woman is as liable to be mistaken 
as to his and her legal status under the law as is a man or woman 
governed by any less obscure and more clearly ascertainable law. 

The general rules of Buddhist law applicable to Burmese Buddhists 
are, I understand, those laid down in the Dkammathats. By those 
laws Burmese Buddhists profess to be and desire to be governed in 
matters of marriage inhévitance and succession. I cannot call to m 
mind any instance of any BurmeseBuddhist claiming any right in suc! 
matters based on any custom opposed to the laws contained in the 
Dhammathats. The Tatter are regarded, as far as I can judge, as the 
fountains of the laws governing them. Alien Judges have expressed 
opinions to the effect that the Burmese Buddhist law in force in later 
time, may be different from the laws laid: down in the Dhammathats, 
but I am not aware that any Burmese Buddhist has ever advanced the 
same view. 

It appears to me that the DAammatha‘s must be referred toas con- 
taining the general rules of Buddhist law goverring Burmese Buddhists 
just as the ancient law books of the Hindus are referred to as contain- 
ing the Hindu law, and the Koran and the commentaries of authority 
are referred to for seco; taining tee Mohammedan law. 

There being no custom relating to the matter in question proved, 
the decision must, in my opinion, rest upon the proper construction 
of the texts in the Dhammathats connected with the matter involved 
in the reference. 5 

Sections 301 and 312 of the Kinwun Mingyi’s Digest contain texts 
bearing on the question. 

In Maung Po Aung v. Ma Nyein (5), Sir Herbert Thirkelt 
White, C.]., said — 

“It has always, I think, been regarded as settled law that desertion or abandons 
ment by a husband for three years, or by a wife for one year, operates to dissolve 
the marriage bond. This is the effect of all the texts save one in section 301 of the 
genetal Digest of the Buddhist Jaw and of the texts in section 312 of that 
Compilations TS Lee etd tablet Pete cay 1 

Sir Herbert White was a party also to the judgment in Ma Thet W: 
Ma Sar On (2) in which | expressed an opinion that under the 
circumstances of a wife leaving her husband’s house, and the husband 
not sending her maintenance, the marriage between the parties was 
dissolved at the end of a year from the date of the separation. I still 
think that these views were correct, 

The texts quoted in the sections of the Digest deal with two cases, 
one that of a iusband abandoning or deserting his wife, the other that 
of a wife abandoning her husband. 

In the first case according to the majority. of them, if the desertion 
continues for three years, the wife is at liberty to marry another 
husband. None of the-texts say that the right is merely to obtain a 
divorce, or to declare herself divorced, nor do. any of them say that 
the wife’must communicate her intention of dissolving the marriage to 
herhtsband. “In some of the'cases stated such communication would’ 


45) (1904) 40 BEL. R., 132. ~ tae ene 
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1985. be impossible. If then the wife has the right to marry another husband 


Tun Pe t the end of the three years, it appears to me to follow that the 

a marriage becomes dissolved at the end of that period, for the idea of 

U Per. a woman whilst married to one man having the right to marry another 

ie man is as foreign to Burmese Buddhist Jaw as it is to the Christian 
law, . 

The second casé is that of a wife leaying her husband. This case 
is most fully dealt with in section 17 of Chapter V of Manukye. It 
says that if a wife leaves her husband, and -he does not send her what 
may be considered emblems of maintenance for a year, each shall have. 
the right of taking another husband or wife as the case may be. It 
goes further and says that they shall not claim each other as husband 
or wife, and I understand that imperative words are used. 

"In this case there has been voluntary action on, the part of both 

arties ; the wife has lett her husband, and the Lusband by not sending 
hes maintenance has given a plain intimation that he does not want 
her as a wife any longer. 

The case approaches that of a divorce by mutual consent which is 
permissible under Burmese Buddhist law. 

I read the section as containing a mandaté that parties who neglect 
the duties and obligations of husband and wife in the manner and for 
the period stated shall not consider themselves to be such and shall 
not be such, after the lengthened period of persistence in their conduct. 
If they may not call one another husband and wife, and if they may 
not claim one another as such, how can a marriage exist? It is of the 
essence of the marriage tie that as long as marriage subsists the married 
parties can make claims upon one another, however bad the condnct of 
one of the parties may have been. 5 

The imperative words of the text are followed by the words “let 
them have the Fight to separate.’ These words no doubt seem to imply 
that the result of the conduct at the end of the year is merely to give a 
right to a divorce at the option of either party, “and that something 
must be done by at least one party after the périod before the marriage 
will be actually dissolved. 3 

Reading them however with the rest of the text, I do not think that 
this is their true meaning. Prima facte they are unnecessary, for the 

arties have already separated. The intention in inserting them may 
fave been to render lawful after the year what has been unlawful 
previously. In any case it appzars to me that the most importent part 
of the text is the injunction not to claim one ancther as husband and 
wife, and the words giving each the right to take another spouse. As 
in the case of a husband deserting his wife for three years, there is 
nothing making it compulsory for either the husband or the. wife to 
communicate his or her intention to be no longer bound by the marriage 
tie, or to do anything indicating such intention. 

Whatever the correct interpretation o the texts bearing upon the 
question may be, I think the decision should be according ta such 
interpretation, irr tive of whether the law according to it is a good 
one or bad one, and irrespettive of one’s ideas as to how the Burmese 
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community of the present day regard the matter or would regard the 
matter if the general opinion could in any way be ascertained. 

. There are many things in the Hindu and Mohammedan laws which 
may appear to Europeans not to be either just or equitable, but that 
affords no reason for British Courts not administering such laws in 
matters of marriage and.inheyitance. 
~The people have some” means of changing their general laws in 
such matters by developing customs inconsistent with such laws, but 
this Court as well as the Courts in India are bound by the decisions of 
their Lordships. of the Privy Council as to what is a custom which 
may take the place of the general law, and how.such acustom must be 

roved. 

z I would answer the question referred as follows :— 


At the end of three years of continued dcsertion of a wife by a 


husband, and at the end of one year of continued desertion by a wife of 
her husband coupled in each case with failure on the part of the hus- 
band to maintain his wife in any way, the marriage of the husband and 
wife is dissolved without any further and expressed act of volition on 
the part of either party. 

Adamson, C.F#.—The question whether desertion for the periods 
specified in section 17 of Chapter V of the Manukye automatically 
dissolves a marriage without regard to the wishes of either party, is one 
that, so far as! can asctrtain, has never been either considered or 
decided by the High Court of either Lower or Upper Burma. 

It is true that the decision in Ma Thet v. Ma San On (2) tacitly 
assumes an affirmative answer to the question. But it is quite apparent 
from the judgment in the case that the point was not specifically raised, 
and that it was nt even considered, 
~~ In Maung Po Aung v. Ma Nyein (5) Thirkell White, C,F., said— 

“Tt has always, I think, been regarded as settled Jaw that desertion or 
abandonment by a husband for three years, or by a wife for one year, operates to 

“dissolve fiarriage bond.” ie ; x " Nites 

I do not régard this reinark’as beingeven aii expression of opinion 
on the point now before us, for the question in that case was not 
whether desertion dissolved the marriage bond, but whether it gave the 
wife a right to dissolve it, 

Perhaps the nearest approach to a discussion of the question which 
is to be found in any law report in Burma is in Po Maung v. L.H.R.L. 
P. Nagalingum Chetty (6), where the learned Judicial Commissioner 
of Upper Burma, Mr. Burgess, observed as follows :-— 

“ It has been argued on one side that a husband’s abandonment of his wife 
completely for a period of three years putsan end ipso facto and without any special 
action to the matrimonial union, and on the other that such separation merely 
confers a right to claim a divorce, and does not itself constitute 2 divorce without 
formal steps being taken to give effect to the claim. The rules of Buddhist law 
on the subject are.to be found in section 17, Chapter V of the Manukye, and in 
section 291 ot the Attathankepa, and these rules have been discussed more or less 
in the following cases, Maung Ko v. Ma Me (7), Mi Nu v. Maung Saing (8), and 
Nga Novy. Mé Su Ma (9). But the precise point which might arise here has 
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1905: not been distinctly dealt with, though it seems to be implied that the union is 
— naturally dissolved at the erfd of three years. The Dhammathats give liberty to 
Tues PE take another wife or husband at the expiration of three years, and they make no 


a provision for any communication with the former husband or wife, or for the taking 
U Pry, of any formal proceedings for declaring the dissolution of the marriage bond. 
—_ Apparently the severance of the connubial tie is deemed to be sufficiently manifested 


by open separation for such a length of time.» The actual taking of another *wife 
or husband would of*course make the state of affairs clearer and more public, but 
it does not appear to be absolutely necessary that this, or anything else, should be 
done to render the separation a complete divorce.” 

The point was merely raised, but not decided, so that these remarks 
are of the nature of an obiter dictum, but emanating from so distinguish- 
ed an authoity on Buddhist law as the late Mr. Burgess, they are 
worthy of great respect. The case was similar to the present one, in 
as much as the wife was dead, and the question of her status arose ina 
suit between the husband and a third party. But it differed in one very 
material point. The wife had not only been anxious to get a divorce, 
but had actually sued for it. There was no doubt that by her action 
she had expressed her volition. I think therefore that Mr. Burgess’ 
opinion goes no further than that, assuming that there was desertion 
for three years, the wife could have achieved her divorce, by merely 
asserting her intention, without taking formal proceedings, such as the 
institution of a suit, to dissolve the marriage bond. That question is 
not before us at present, and it is sufficient,to say that Mr. Burgess’ 
opinion does not go so far as to say that desertion for three years 
dissolves the bond without the consent or desire of one or other of the 
married parties. 

On the other hand there is one recorded decision which distinctly 
implies an answer in the negative to the question before us. In Ma 
Thin v. Maung Kyaw Ya (x) it was held by Mr. Copleston, when 
Judicial Commissioner of Upper Burma, that desertion by the wife, 
without fault of or cause given by the husband, he not ,having given 
her.a stick of firewood or a leaf of vegetables during a year, does not 
entitle her to a divorce against his wiil. = 

In my order of reference it. this case I expressed an opinion that 
the question must be answered in the negative, and I based that opinion 
on three grounds, viz.— 

(1) The letter of the Dhammathats, 

(2) The customs of the people. 

(3) The fundamental principles of the marriage contract. 

As regards the Dkammathats the most authoritatiye provision is 
contained in section 17 of Chapter V of the Manukye, which is 
translated by Richardson as follows :— 


“ Any husband and wife living together, if the husband saying he does not wish 
her for a wife, shall have left the house, and for three yzars shall not have giver 
her one leaf of vegetables or one stick of firewood, at the expiration of three years 
let each have the right to take another wife or husband. Tf the wife not having 
affection for the husband, shall ieave the: house where they were living together, 
and if during one year he does not give her one leaf of vegetables, or one stick of 
firewood; let ‘each have the right of taking anether husband and wife. They shall 
not claim each other as husband and wife. Let them have the-right to separate 
and marryagain,” ~~ °°” : : E . 
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A more correct translation of the last two sentences is “ They may 
not say ‘you are my husband,’ ‘ you are my wife.’ Let them have the 
tight to divorce and marry again.” In my view this section does not 
in any way support the proposition that desertion is ipso facto a 
dissolation of marriage. Itmerely asserts that desertion gives a right 

to dissolve marriage. +1 am unable ‘to follow my learned colleague 
Mr, Justice Fox in regarding the,section as containing a mandate of 
. the lawgiver enjoining a husband and wife who conduct themselves in 
the manner stated in the section not to consider or claim one another 
after the periods stated as husband and wife. In my viéw the section 
merely directs that the party in fault shall not claim the other against 
the other’s wish. Nor do I think that any such inconsistency as that 
pointed out by my learned colleague, vig. ; that a womaa, although still 
married to one man, has a right to marry another, can possibly arise 
under the provisions of the section. » 

The right given is first to divorce and then to marry again. The 
right to marry again appears to have been introduced into the section 
merely as a visible symbol of the fact that the marriage tie has been 
dissolved. Whether the dissolution can be accomplished by a mere 
act of volition, as the section seems to imply, or whether it would 
require some more formal action, is a question which in the present 
case does not concern us. But it appears to me that the letter of the 
law requires that there shall be at least an act of volition. 

In sections 301 and 312 of Volume II of the Digest of Burmese 
Buddhist Law there are extracts from many Dhammathats. They vary 
in details, but in the main principle they agree. On the one side is the 
husband or wife who is in fault, on the other is the wife or husband 
who has beoa dcserted. They give to the party who issinned against! 
the right to be no longer bound by the marriage tie, But in no case is’ 
it suggested that there can be a dissolution of marriage except at the! 
desire of a party to the marriage. 

I now turn to the customs of the people. .In determining questions 
that come within the purview of section 13 of the Burma Laws Act, 
1898, it should never be forgotten that the texts of the Dhammathats 
are not the sole guide. These form the rule of decision only in as far 
as they are not opposed to any custom having the force of law. It is’ 
true that attempts made during the course of litigation to ascertain the 

reyalent ideas and customs and beliefs of Burmans on the subjects of 
inheritance and marriage, have not, so far as the experience of this 
Court shows, led to satisfactory results. But in the present case there 
is a large volume of evidence that illustrates the customs and beliefs 
of the people on the-subject of divorce, and this evidence is ail the 
more valuable from the circumstance that it has cron Sporeaneoen yi 
and not in answer -to an inquiry about customs. parties to this 
marriage were not ignorant jungle-tolk. -One was a Burman Myoék, 
an‘educated man. Both were in a high grade in. Burman society, 
and hoth were ‘in-a position in which they might be. expected to .be- 
intimately acquamted with: the customs.of their own-race. in questions 
relating ‘to marriage and divorce, especially when owing to -their 
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disagreement these questions had a personal interest to themselves. If 
desertion for a year by a wife, constitutes not a ground for divorce but 
an actual divorce, these persons had already been divorced in 1881, 
and yet we find that in that year they sued each other as husband and 
wife and had no conception that the tie was dissolved. From that 
year down to the wife’s death in 1896 thev lived apart, but neither of 
them either asserted or suggested that they were other than man and 
wife. Can it be believed that persons in this position would be so 
ignorant, not of the written law, but of the every day customs of their 
race as to believe for twenty years that they were man and wife, when 


-they actually were not? Then again we have a large number of wit- 


nesses in this case, persons of the Burmese race, who were well ac- 
quainted with tae facts of the case, and knew the circumstances of the 
couple. It never occurred to them that these circumstances constitut- 
ed adiyorce. The neighbours, knowing the facts, believed that the 
marriage still subsisted. And finally the appellant, a trader in a re- 
spectable position in society, a grandson of the couple and intimately 
acquainted with their circumstances, did not assert in his written state- 
ment that at the time of the woman’s death the marriage had been dis- 
solved, although this, if true, would obviously have been an_unanswer- 
able objection to the claim for letters of administration So far wads 
he from making such an assertion, that he actually stated in evidence 
that up to the time of the woman's death, the couple had not been 
divorced. Surely this evidence, taken as a whole, presents a vivid 
picture of the beliefs and the customs of the people. To my mind it 
brings an irresistible inference, that the dissolution of the marriage tie 
by desertion alone, without any act of volition on the part of one or 
other of the parties to the marriage, is inconsistent w < eliefs and 
customs of Burmans. I think therefore that even if the actual texts 
of the Dhammathats supported the proposition that marriage is dis- 
solved by desertion without any further act of volition, we would,-.on 
the inferences that arise from the evidence, be required by- the provi- 
sions of section 13 of the Burma Laws Act to pause before deciding in 
accordance with the texts. 3 

I further think that the idea that marriage can be terminated in 
any way except by death, without the wish of one or other of the par- 
ties is inconsistent with the fundamental principles of the marriage 
contract. On first principles marriage is a contract that is intended to 
last during life. Why should it alone of all contracts be terminated 
by the failure of one of the parties to perform all his obligations, if 
neither party wishes to terminate it? It is perfectly conceivable, in fact 
it often happens in actual life, that a wife may be deserted, and yet 
may not wish for a divorce. Ii she is divorced she may lose social 
status, She may have not only the consequences to herself to think 
of, but the consequences to her children. It is conceivable that 
for these or other reasons, when a husband and wife are each 
possessed of a considerable amount of property, as in the present 
case, they may quarrel and live apart, each on their own means, 
and yet neither of thenr desire to proceed to the extremity of a 
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divorce. Why should they not be allowed to do so? They know 
best what is advantageous to themselves. 'n my view it would be 
intolerable, under any law or system of marriage whatever, that when 
two persons have been lawfully married, and have notwithstanding 
disagreements maintained by their own free choice the status: ot 
marriage during their lifetime, third parties should be allowed to 
come in after their dgath, and assert for their own purposes that 
the marriage had been dissolved py the mutual conduct of the parties 
to it, conduct which concerned the parties themselves and no one else. 

am of opinion therefore on all grounds that the question should be 
answered in the negative. 

Irwin, F.—The question referred to this Bench being one regard- 
ing marriage, in a case in which the parties are Buddhists, the rule of 
decision must be sought, under section 13 of the Burma Laws Act, 
1898, in “ the Buddhist law, except in so far as such law has by enact- 
nient been altered or abolished, or is opposed to any custom having 
the force of:law.” The question then arises, “ Where is the ®udahist 
law to be found? Does the Buddhist law consist of the Dhamma- 
thats and nothing else? and are the Courts bound to follow the Dham- 
mathats unless they are-shewn to be opposed to any custom having 
the force of law?” Ido not think that’ would be exactly a correct 
construction of the expression “ Buddhist Law.” 

In section 2 of the Kinwun Mingyi's Digest a Dhammathat is defined 
as “acollection of rules which are in accordance with custom and 
usage, and which are: referred to in the settlement of disputes relating 
to person and property.” 

Mr. Fardine in 1883 said, in the case of Ma Le vy. Ma Pauk Pin 
(10oJ— ” * 

“ Whilst I am of opinion that it is the function of the Courts to know the present 
customs of the Boople so as to avoid the administering of long-forgotten law, 1 
must observe that the Diammathats, especially the more recent ones, are almost 
our only guides, and that here, as in India, the customs are changing, The know- 
ledge of the present ought. to,go with the learning of the books.” : 

And again— 

“It would be contrary to the modern spirit to apply the rules which perhaps 
suited the circumstances of the olden time when we Bnd more recent Buddhist rules 
in force * ~*~ * * * * * * he 
tendency of seeking out the proper meaning of the Sanskrit werds is, 1 think, to 
apply the doctrines of Hindu law which one finds in the research. In India the 
danger was to some extent avoided by an executive inquiry into custom. In Burma 
no such enquiry has been made; and the tendency of the lower (ourts is to deal 
with particular passages or even sections of the Dhammathats of last century as if 
there were no other means of ascertaining the existing law. Theresult is to throw 
an enormous labour and responsibility on this Court, which has to apply more 
numerous and severer tests to the propositions advanced than would be wanting if 
the existing law were better known.” 

In 1891 Mrs Hodgkinson, in Ma Gywey. Ma Thi Da (11) cited 
this remark of Mr. Jardine :— i 

‘ We cannot apply the principle or practice of the Dhammathat to the changed 
Socie:y without modification; and in the moulding of the law it is of great. im- 


(0) (2853) S, J. L, B, 225 (230),| (11) 2 U. BR, (1892496) 194. 
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* 1905+ ‘portance that the Judges should modify the old rules in the line of present customs 
Tuan P and opinion rather than in that of a bygone day.” 
ow " ” And followed this up by his own opinion :—~ 
U Per, “‘T entirely think that care_must be taken in applying to cases at the present 
— day principles derived from an archaic society and now materially affected in their 


application by the existing order of things.” 

I think I have shown enough authority for holding that the Bud= 
dhist law for which we have to.seek ie not the Dkammothats pure and 
simple, but on the contrary that it is a customary Jaw, or in other 
words it is the body of customs observed by the Burmese Buddhists, 
and that the Dhammathats form one of the most important sources of 

‘information about that body of customs. Further, customs have a 
tendency to change, and the text of a Dhammathat cannot be assumed - 
to be a perfectly correct exposition of existing customs. 
> The Dkammathats are not expressed in precise logical and consist- 
ent terms, nor is it to be expected that they should be. The accuracy 
of expression which to a European mind is essential to rules of law is 
‘not so to an Oriental. I have great doubt whether the writers of any 
‘of the Diammathats perceived any distinction between desertion oper- 
ating automatically to dissolve a marriage and? desertion conferring a 
right to claim a diyorce. But be that as it ay agree with the learn- 
ed Chief Judge thatin section 17 of Chapter V of the Manukye the 
true translation of the most important sentence is “Let them have the 
right to divorce and marry again,” and that part of the section at any 
rate neither indicates that desertion for a specified time operates to 
dissolve the marriage, nor atithorizes a wife to marry again while the 
first marriage subsists, 

I quite agree that the idea of a woman while marriz2 iv’ one man 
having the right to merry another is foreign to.Burmese Buddhist law, 
but the contrary could easily be proved if the Dhammathais be con- 
strued literally. Section 388 of the Kinwpn Mingyi's Digest contains 
abundant authority for the propositions:that a wife_Jeft without main- 
tenance during her husband's aksence may marry.another man, who 
does not thereby commit adultery, and that at the same time the ori- 

inal husband retains the right to redeem her on his return. If the 
Erst marriage were dissolved before the second took place, the first 
husband could have no right of redemption: It would be easy to mul- 
tiply instances of flat contradictions in the Dhammathats, resulting 
from interpreting them as if they had been written by Europeans. 

I donot think I can pass by without remark the two decisions of 
the, Privy Council which are cited by Mr. Justice Fox, as those deci- 
sions are binding on us. In both cases there was no dispute about 
the general Hindu law applicable to the case: the point in issue was 
whether the general Hindu law was superseded by a local custom. In 
the present case I think no such question arises: the question we have 
to decide is what is the general Burmese Buddhist law relating to the 
point in issue. If that be so, these rulings of the Privy Councib, in 
my opinion, do not govern-the solution of the question. Ps 
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The question referred is one which probably never occupied the t 


minds of the writers of any of the Dhammathats, and to my mind a 
definite pronouncement on it cannot be gathered from the Dhamma- 


thats. That being so, the opinion held by the husband and wife in | 


the present case as to the effect of desertion is, ] think, of great im- 
portance. The law to which they were subject was not, in my opinion, 
the law of the Dhammashats, but the customary law, for the ascertain- 
ing of which the Dhammathats are a very important guide, but not the 
only guide. I agree with the learned Chief Judge that the opinion of 
this husband and wife, persons of good social standing, as to the legal 

* effect of separation in their own case is very valuable evidence of the 
nature of the customary law which applied ta them. = 
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Some little light is thrown on the same- point by a criminal case . 


which came before me recently in révision. The accused was convict+ 
ed of adultery for taking the wife of a man whcse husband had desert- 
ed her about four years previously. He pleaded not guilty and said 
the husband had deserted the woman, but it does not seem to have 
occurred to him that the desertion had operated to effect a divorce. 
Neither did it occar to the Magistrate, who has 18 years’ service. He 
held that a technical offence had been committed, and passed a nomi- 
nal sentence. 

On the other side there is nothing to show that any Burman ever 
regarded. desertion as operating ipso facto to effect a divorce. 

All the reported judicial pronouncements on the point now in issue 
seem to be obiter dicta except in the case of Mz Thet v. Ma San On 
(2). The.decision in that case I think ought to be overruled. A law 
declaring that marriage may be dissolved by mere expiry of a fixed 

eriod after an.act, the date of which the parties may have forgotten, 
is sO contru.; *> preconceived notions, not only of the marriage con- 
tract but of any contract, thatI do not think such a customary law 
should be affirmed without clear and decided evidence of its existence. 

I would therefore answer the question referred in the negative. 











: . 
Before the Hon'ble’ Sir Harvey Adamson, Kt. C.S.1., Chief Fudge. 
: KING-EMPEROR v. GOOROOMOONDIAN. 
Workman's Breach of Contract Act, t859—application of. 


The Workman’s Breach of Contract Act, (859, applies only where there has 
been a contract for work, with money given as wages in advance. It does not apply 
where money has been given as a loan, with a condition attached that the borrower 
is to work for the lender. 

Ram Prasad v. Dirgpal, (1881) 1. L. R., 3 All., 7445 followed, 

In this case Act XIII of 1859 was wrongly applied. 


The Act proyides for the punishment of breacines of contract by 
artificers, workmen, and labourers, who have received money in advance 
on account of work which they have contracted to perform. : 

There must be a contract for work, and the money must have been 


receiyed in adyance on account of the work to be performed, 


Criminal Revisto 
No. 134 of 1906 


March gy 
1906. 


188 LOWER BURMA>RULINGS. 








= o) 


‘1906. The accused in this case received an advance of Rs. 205 from the 


<Euperor Complainant, and contracted that he would work for a year under the 
Bape trees complainant and would thén repay the advance. 





v 
+ Gooroo- It has been-held in Ram Prasad vy. Dirgpal (1) that the Act does 
MOONDIAN: not apply to a contract of this nature. The money received was not an 
advance on account of work contracted to be performed. The contract 
was a loan, to which was attached a condition that the borrower shortd 
work-for the complainant. The effect of such a contract, if it could ke 
enforced, might be to give the complainant a right to the services of 
the accused, on complainant’s own terms as to wages and work. It wase 
never intended to make the breach of such a contract an offence, 
The conviction is set aside, and the accused acquitted. 
Special Civit Before the How ble & E. Fox, Officiating Chief Fudge. 
3 iced SAN DUN ano otHers v. MEIN GALE anp.oTuers. * 
19046 Messrs. Burjorjee and Dantra—for | Messrs. Eddis, Connell and Lentaigne 
— appellants (plaintifis). —for respondents (defendants). 
a Sg ‘Sale of property to defeat creditors—Transfer of Property Act, section $3. 


a The intent which gives a creditor the right to have a transfer by his debtor of 
immoveable property avoided, must be an intent to defeat or delay his creditors 
generally. Iihere tas been good consideration, and the transaction is not a mere 
sham, a transfer by a debtor, even if made with intent to defeat and delay one 
particular creditor, is not impugnable by that creditor. 

Bhagwant Appoji y Kedari Kashinath, (1900) 1. L.R, 25 Bom., 202, followed, 

The defendant Ma Mein Gale and her husband Maung Shwe La 
obtained two decrees against Ma Gyol:, the mother of the plaintiffs. 
One was for Rs. 1,394 and the other was for Rs. 9,514. ‘The latter 
came before the Chief Court on appeal, and this Coart reduced the 
amount. decreed to Rs. 3,440. Its decision was given, on the 14th 
August 1902. : On:the 1st September 1902 Ma Gyok and the plaintiff 
raised Rs: 4,000 ftom a Chetty-for the purfose of paying off this decree, 
and by the agreement entered: into they undertook to morigage to the 
Chétty the land now in dispute. On the 2nd October 1902 Ma Gyok 
sold to the plaintiffs her half share in the land for Rs? 5,000. The 
plaintiffs subsequently mortgaged the land to the Chetty. It was ad- 
mitted that the decree for Rs. 3,340 was paid off and satisfied. On the 
28th August 1902 the defendant Ma Mein Gale and her husband had 
applied tor execution of their other decree (for Rs. 1,394) by attach- 
ment of Ma Gyok’s interest in the land now in dispute. Anattach- 
ment order was made, but the procedure prescribed by section 274 of 
the Code of Civil Procedure was not followed, and in fact the attach- 
ment was never made as required by law. Another attachment order 
was made on the 2nd October 1902, and a warrant under this order 
was stuck up on the land on the 4th of th: same month. On the 3:st 
of that month the plaintiffs applied for removal of the attachment upon 


(2) 42881), L LAR, 3 All, 744 
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the ground that the land belonged entirely to them in consequence 
of their own rights in it and of Ma.Gyok’s sale to them of her share. 

The application having been dismissed, the plaintiffs brought the 
suit out of which this appeal arises to declare their right to the wholé 
of the land. The Subdivisional Court gave a decree in their favour. 
The Divisional Court reversed the Subdivisional Court’s decree holding 
that ihe sale by Ma Gyok was’ fraudulent as against the defendant 
Ma Mein Gale and her husband. The learned Judge of the Divisional 
Court did not question thete having been some consideration for the 
sale, It is in fact evident that the decree for Rs. 3,440 was satisfied by 
money raised in consequence of the plaintiffs making themselves 
personally responsible, and some of Ma Gyok's other debts were 
also paid off out of the balance of the consideration money. The 
learned Judge however found that Ma Gyok and the plaintiffs were 
aware of the execution proceedings begun on the 28th August 1902 
for the purpose of realizing the decree for Ks. 1,394, and that Ma 
Gyok’s sale was made with intent to defeat Ma Mein Gale and 

laung Shwe La’s claim under this decree. 2 

I agree with the learned Judge’s view of the facts, but he has erred 
in law in holding that those facts gave Ma Mein Gale and her husband 
the right to have Ma Gyok’s sale declared - fraudulent and a nullity. 

The learned Judge hased his decision upon the principles enun- 
ciated in section 53 of the Transfer of Property Act. The only part of 
that section applicable to the present case would be that which ceclares 
that every transfer of immoveable property made with intent to defeat 
or delay the creditors of the transferor is voidable at the option of any 
person so defeated and delayed. It has been laid down in numerous 
cases whith’are retharked on in the exhaustive consideration of the 
A de of section 53 of the Transfer of Property Act given in 

ir. Justice Battys’ judgment in Bhagwant rachel Kedari Kashinath 
(1) that the intent which gives a creditor the right to have a transfer 
by his. debtor of insmoveuble property avoided, must be an intent to 
defeat or delay his creditors generally, . 

The decision in the above case shows that if there has been good 
consideration, and the transaction is not a mere sham, a transfer by a 
debtor, even if made with intent to defeat and delay one particular 
creditor, is not impugnable by that creditor. In the present case there 
is no’ ground for belding that the sale by Ma Gyok was not a real 
transaction or that it was made for a grossly inadequate consideration. 
Even if she was not liable for all the amounts set against the consider- 
ation money stated in the sale deed, she was certainly liable for the 
greater part of them, and so far as the evidence goes, she in any 
case received full value for her interest in the property. , 

The appeal is allowed: The decree of the Divisional Court is re+ 
versed and that of the Subdivisional Court is restored. The defend- 
ants respondents must pay thé plaistiffs’ costs in the’ Divisional 
Court and in this Court. 

(1) (1909) I. L. R., 25 Bom,, 202." 
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Before Mr. Fustice Irwin, CSA. 
- HLA NYO #.SANI PYU ann SANI PRU 
R. M, Das—for appellapt (plaintiff). 
Mortgage—decree for redemption—execution, 
‘A decree for redemption should specify a period within which the redemption 
money must be paids and if i is not paid by the date fixed the mortgagee’sfémedy 


een by a separate suit for possession of the land, but by an application to ‘the 
ourt to pass a final foreclosure decree or an order absolute for sale in the original 
sui 


it. 








Maung Mo Gale v. Ma Sa U, ( 1902) 1.L, B. R., 186, referred to, 


‘The 1st defendant-respondent Sani Pyu had, in suit No. 80 of 1900, 
obtained a decree for redemption of the land. Plaintiff-appellant 
instituted the present suit, No. 24 of 1904, to recover the land, on the 
ground that Sani Fyu had not paid the redemption money as ordered 
in the decree in suit No80 of 1900. 

The first objection taken in the written statement is that the 
judgment in suit No. 80 of 1900 was final, and the present suit is alto- 
gether barred by it. The last paragraph of the written statement 
again presses the point that the first objection should be decided first; 
yet neither the Township Court nor the District Court took the slight- 
‘est notice of it. This is all the more surprising as the Judge of the 
‘Township Court began his. judgment with the words “This is in fact 
jasuit for the foreclosure of the right of redemption.” This is quite 
correct, but it follows that the objection taken in the written statement 
is good. The question of foreclosure must necessarily be determined in 

_ the suit for redemption. 

The decree in suit No. 80 is defective, but even as it stands it 
points to the necessity for a final decree in case the money is not 
paidintime. Sample decrees are giveh in Maung Mo Galev. Ma 
Sa U (1). It is true that that judgment was not in existence to guide 
the Court in suit No. 80 of 1900, but it was ia exictence -to show the 

~Coutts:in 1904 that the plaint‘in ‘suit No. 24 containéd “no cause of 


action, 
. The facts found are that the money was ordered tobe paid on or 
before 31st January 1901. Defendant paidit on 7th, January, but he 
Iso appealed, and the decree was reversed. Plaintiff appealed to the 
Chief Court, and the decree of the Township Court was restored on 
goth. August 1901. Defendant drew the redemption money out of 
Court on 17th September 1901, why or on whose order is not known. 
Nox, if plaintiff did not know that the money was in Court when 
the decree of the Chief Court was passed, her proper course was to 
apply tothe Court to pass a final foreclosure decree in suit No. 80. So 
long’ as such a decree is not passed she has no right to. possession of 
the land, The decree of the District Court now appealed against is 
.correct, though the reasons on which it is based are irrelevant. 


The appeal is dismissed with costs. ‘ ( 
(1) (1902) 1 L. B. RR, 186. 
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Before Mr. Fustice Irwin, CSL. 
MAUNG MEIK v. K. A, MEYAPPA CHETTY. 
Pennell—for-appellant. | , Cowasjes—for respondent., 
“Same matter” —Civil Procedure*Code, sections 28, 45—multifariousness. 
“ Matter,” in section 28 of thésCote of Civil Procedure, means the’ subjett 
matter of the suit. Hence, a suic against the makers of a promissory-note and 
against a party who has subsequently become surety for the payment of the amount 
is not multifarious. * 
Narsingh Das v. Mangal Dubey, (1832) 1, L. R., 5 All., 163, cited. 7 


‘The respondent instituted this suit against three persons, and) the 
substance of his plaint is that on 5th December 1903, the rst and 2nd 
defendants executed a promissory note for Rs.'1,000, that after about 
two months plaintiff demanded payment, and threatened to sue the 
defendants and attach their property, that 3rd defendant, on considera- 
tion of plaintiff giving time to the 1st and 2nd «defendants, became 
surety for the payment of the amount due on the promissory note. On 
these facts plaintiff prayed judgment against all the three defendants 
for the amount due on the note, and costs. 

The grd defendant alone contested the suit. A decree was 
iven against allthree. Maung Meik appealed and was unsuccessful. 
fle appeals again on the sole ground that the suit is bad for multifar- 
jousness. This objection was not taken in the lower Courts, but ap- 
pellant urges that it affects the jurisdiction of the Court. 

Appellant relies mainly on the Allahabad Full Bench ruling’ in” 
Narsingh Das v. Mangal Dubey (1). ‘The facts of that case are’ so 
totally different froni those of the present case that the judgment is 
important only in respect of the interpretation put.on the words “the 
same matter” in section 28, Civil Procedure Code. The meaning of: 
those. words, however, is the main point in this appeal. The ne 

“Judges who formed the majority of the Bench expressed some’ doubt 
whether “the same matter” means “the same cause of action;” 
They first described the expression ‘same matter’’ as “ an expression’ 
it is difficult to interpret as meaning more than the same cause of’ 
action.” A little later they said‘ whether the use of the two expres- 
sions:‘‘cause of action’ and ‘ matter’ was intended to colivey: an 

very important distinction or difference is not particularly'clear, though 
there is no doubt force in the argument that coming so neat to’ one’ 
another in the Act, they-can scarcely be construed as bearing preci: 
thesame meaning.” Finally, by assuming that section 28 must’be:read’ 
with: section 45, they arrived at a-conclusion’ which implies that the 
two-expressicns have precisely the same meaning: Mr. Justice Mah 

mood held:that “matter ” is not indentical with“ cause of action?” and. 
his* reasoning commehds itself to-my judgment. The “method! em= 





ployed‘by the majority-of the Court, namely, comparing’ the‘Code with 
the ralésof the English Judicature “Act, is-not in my’ opinion @sowid: 
method’ofurtiving at:the meaning of'an Indian’ statutes: '” Ga 
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1905. If plaintiff had first obtained a decree against the 1st avd and 
M icin Bie. defendants, and failing to obtain satisfaction had then sued. Maung 
e Meik, he would almostcertainly have been met by the objection that 
Muyarra the suit was barred by sections 42 and 43, Civik Procedure Code, an 
Cuerry. objection which it would be very difficult to meet, especially in view 
— of the last clause of section 43, in which there is no mention" of the 
obligation and the security being cot:temporaneous. arm 
Thave not the least doubt that “matter” insection 28 means the 
subject matter of the suit; and in the present suit the subject matter 
is a debt of. Rs. 1,000 and interest: The three defendants were 
rightly joined, and ‘the suit is not multifarious. 
‘~~ The appeal is dismissed with costs. 


Civil Mise. Appeal Before the Hon'tle C. E. Fox, Off. Chief Fudge, and Mr. Fustic ‘ 





No. 26 of 1505. 7 Irwin, CSL. 
Fébvvary 3th, MAUNG BWA ». MA THI. 
1905. Pennell—for appellant (defendant). 


Lentaigne—for respondent (plaintiff). 

Probate and Admjnistration—legal representative of deceased—right of other 
party than executor to sue for debts due to estate—Probate and Administration 
Act, 1881, ss. 4, 82. 

Under section 4 of the Probate and Administration Act, 1881, the executor or 
administrator is ordinarily the only pecan entitled to sue for recovery of property 
belonging to the decensed’s estate. But wherethere is collusion between the execu- 
tor or administrator and a debtor to the estate, a party interested in the estate may 
sue both the administrator and the debtor for the recovery of the debt. 4 

Oriental Bank Corporation v. Gobinloll Seal, (1884) I. L. R,, 10 Cal., 713, re- 
ferred to, A 

The gist of the statements in the plaint is as tollows:—The plain- 
tiff is the sole surviving sister and heir of Ma Ye who died at Tavoy 
in tgoo.. Ma Ye was at the time of her death entitled to and in posses- 
sion of the piecé of land-sued-for: * In 1903 létters of administration to 

“Ma Ye's estate were granted to the’second deferidant Maung Shwe 
Hlwa. The plaintiff had instituted a suit against Maung Shwe Hiwa 
in 1902, and had ultimately obtained a decree declaring her to be the 
sole heir and entitled to the whole estate of Ma Ye. In that suit 
Maung Shwe Hlwa, acting in collusion with the first defendant Maung. 
Bwa, had pleaded that the piece of land now sued for had been sdld by 
Ma Ye to Maung Bwa, and that only a balance of Rs. 400 of .the pur- 
chase money was due by the latter. No decision on this matter had 
been given in that suit. The plaintiff denied that any such sale had 
taken place, and she now claimed judgment in this suit for possession 
of the land. She sued in her personal capacity ; the second defendant 
Maung Shwe Hlwa was sued as acministrator to the estate of Ma Ye. 
It is unnecessary to refer to the defence, as the learned Judge of the 
District Court dismissed the suit on the preliminary point to be here- 
after discussed. Upon appeal to the Divisional Court, the decree -of 
the District Court was set aside, and the case was remanded for trial 
urider section 562 of the Code of Civil Procedure,» The appeal before 
ys is against that order.- e ‘ . ; 
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The ground on which the Judge of the District Court dismissed the 7 


suit was that it was barred by section 82 of the Prubate’ and Adminis- 
tration Act. That section is as follows :-— \ 

« After a grant of probate of letters of administration, no other than the person 
to whom the same shall havedeen granted shall have power to sue or prosecute any 
suit, or otherwise act as representative of the deceased, throughout the province in 
which the same may have*bech°granted, until such probate or letters of administra- 
tion shall have been recalled or revoked.” 

A very lengthy argument has been addressed to us in syppet of 
the proposition that this section was an absolute, bar to the plaintiff’s 
suit. ° % 

Mr. Pennell’s argument involves two propositions—(1) that no 
other than the administrator can sue as representative of the deceased, 
and (2) that no person Can sue, except as representative of the de- 
ceased, to recover any part of the estate. The former proposition is 
contained in section 82, the latter is not. Plaintiff never claimed to 
sue as representative, and the frame of her suit shows that she did not 
sue in that character. Section $2 therefore has nothing to do with the 
suit. 

If any section of the Act has a bearing on the question of the 
plaintiff's right to sue the first defendant, it is section 4, which says:— 

“The executor or administrator, as the case may be, of a deceased persun, is his 
legal Ee stamesb for all purposes, and all the property of the deceased person 
vests in him as such.” 

If the property sued for was Ma Ye’s property at the time of her 
death, it vested in the second defendant by virtue of this section. If 
this was so, then under the ordinary rule of law that the person having 
thie Tegal title is the proper person to sue another for recovery of pro- 
perty, the second defendant is the only person who could sue the first 
defendant for the property pow in question. : f 

The Courts, of England however in special cases allow parties inter- 

* ested in an estate to sue both the administrator. and debtors. to the 
estate for the recovery of a debt due to the estate. Collusion between 
the administrator and ‘the debtor is one. of the cases-in which this is 
permitted to be done.—See Williams on Executors (1oth Edition), 
p. 1650. 

There is no distinction in India, so far as inheritance and liability 
to payment of debts are concerned, between what is called real and 
pene property in England, and immoveable and moveable property 
in India. 

The question is whether the above exception to the general rule 
should be allowed in this country. The exception is founded on 
equity, and equitable principles are as applicable in this country as they 
are in England. . ‘The matter was discussed at length in the Oriental 
Bank Corporation v. Gobinloll Seal (1). The-decision in that case, 
so far from being.an authority that the exception to the general rule is 
not applicable in this country, expressly recognises that it is applica- 
ble. e suit was dismissed on the ground that there was an ae inis= 


(1) (2884) LL, Rij 10 Cal., 713, 
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905 tration suit pending in which the plaintiffs. could obtain: their remedy. 
luxe Bwa Wilson J. said :-— ? 
ars ‘In the present case, had there been no administration suit pending, there 
(Ma Tan”, would have been, in the collusion of the administratix and the trustees, a substantial 
— impediment to her suing them, and a strong probability of the loss of the assets, un- 
less a suit like the present were admitted, and, in my judgment, the authcrities. 
show that it would have laia.” ‘ 

Garth, C. J. wes disposed to hold thet the suit lay in spite: of the 
pending administration suit. 

“Lhe last illustration to section 50 of the Code of Civil Procedure 
shows that the legislature contemplated that the exception to the gene- 
ral ruJe would be applicable in India. : 

‘The decision of the Divisional Judge that section 82 of the Probate 
and Administration Act was not a bar to the suit, was certainly correct, 
and there is no other express provision of law which bars it. 

The appeal is dismissed with costs. 





inal Revi= Before Mr. Fustice Irwin, C.S I. 
reeey KING-EMPEROR », PO TAW. 
baa * Throwing missiles at human beings—offence committed, 
eee . To throw a bottle into a house, among the inmates, with the intention of hurtin; 
pata or frightening them, constitutes the offence of assault (section 351, Indian Pen: 
Code), and not an offence under section 336. 
Crown v. Nga San Pe, (1602) 1 L. B. R., 259; referred ton y+ 
The facts found are that accused went into Tun Wa’s house, struck 
Tun Wa, exposed his person indecently, and then went out and threw a 
bottle into Fun Wa’s house, where Tun Wa and his family were. For 
throwing the bottle he was convicted of a rash and negligent act un- 
der.section 336, Penal Code. The bottle was ‘obviously thrown for 
the purpose. either of hurting some of the inmates of the house or of 
- frightening-them. “Such ai act is neither rash nor negligent, within the 
meaning of thé Penal Code, a8 was pointed out in Crown v. Nga San Pe 
(1). To merely raise the bottle in nis hand and make a feint of throw: 
ing it at the house would be an assault as defined in section 351, Penal 
Code. A fortiori the act of throwing it into the houses where it 
broke some cups was an assault. 
J alter the conviction under section 336 to one of assault, under:sec- 
tion 352, Penal Code. 
The sentence will stand. 





wil Mise, Before Mr. Fustice Irwin, C.S.1. 

Fee SHAIK BUFFATI o, KALLOO KHAN. 

— :C. Sen—tor applicant. : 

11006 28th, pauper appeals —limitation-=Civil:Procedure Cone, 1882,'sections 413; 582A‘ 

{= Seotion 413. of the Code;of Civit: Procedure ‘applies ‘to petitions’ forléave ito. 

: appeal aa istpite When-such-a petitioniis diniceds be appeahaties aoe 
oie (2); Goa): tL Bi Baya59. 
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continue to subsist, and the appellant’s only course is to present an appeal in the 
ordinary way, duly stamped. , 

Bai Ful vy. Desai Manorbhai Bhavanidas, (1897) 1. L. R. 22 Bom., 849, 
followed. Skinner v. Orde, (1879) [.L.R.,2 All, 241; Girway Lal y. Lakshmi 
Narain, (1904) 1. L.R., 26 All, 329; referred to. 

The order of the Divisional Court dismissing the appeal is dated 
28th April 1905. The present application for leave to appeal as a 
pauper was presented on 1st,February 1906., It is admittedly out 
of time, .and section 5 of the Limitation Act does not apply to it. 

Petitioner’s advécate asks for leave to pay the stamp on the appeal, 
and for a month inwhich.to doso. Herelieson a medical certificate 
from Captain Rést, I.M.S., to the effect that petitioner was laid up 
with typhoid and diarrhoea from the beginning of June to 2gth January. 
«:In ‘support of his request he cites the case of Bai Ful v. Desai 
WManorbhat Bhavanidas (1). In that case the petition for leave to 
‘appeal.as a pauper was presented within time. After some months 
Spent in the inquiry it was dismissed. Thereafter the petitioner 
applied for leave to stamp the appeal within a week, and this was 
granted.. The District Judge did not say whether he treated the 
appeal as having beeii presented within time though unstamped, or 
whether he considered it as presented only when stamped, and admit- 
ted it under section.5 of the Limitation Act. Two Judges of the 
High Court upheld his action, but for different reascns. The learned 
Chief Justice ‘held that the appeal was presented unstamped and was 
not a nullity, and on theanalogy of section 582A the District Court 
was right in allowing the appellant to stamp it. He relied on the 
decision. of the Privy Council in Skinner v. Orde (2). Mr. Justice 
Candy held that.section 413, Civil Procedure Code, applies to appeals, 
and that when the application for leave to appeal as a pauper was 
dismissed the appeal did not continue to subsist, and the only course 
open.to the appellant was to file an appeal in the ordinary way. He 
considered that the District. Court-in effect excused the delay under 
section ’5 of the Limitation Act. sa 

That case i$ not on all fours with the present one, because the 
petition was in time and was dismissed on the merits. But the prin- 
ciples discussed in it apply to the present case. 

Mr. Justice Candy’s view of the law wasadopted in Girwar Lal 
v. Lakshmi Narain (3), and it commends itself to me. I think he 
gives sound reasons for holding that section 413 applies to appeals. 

I dismiss the petition, and, following the suggestion of Mr. Justice 
Candy on page 859 of the report above quoted, I direct that the appeal 
and copies of judgments and decree be detached from the petition 
and returned to the petitioner. If he chooses to stamp the appeal 
and present it’ again the question whether the delay can be excused 
under section 5 of the Limitation Act will then be considered. 


(1) (897) I. L. R., 22 Bom, 849. | (2) (1879) I. L. R., 2 All, 24. 
(3) (1904) I. L. R., 26 All.,329. 
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Before Mr. Justice Irwin, CSI, 
PO MAUNG », KING-EMPEROR. 


Cases. of hurt or grievous hurt—duty of Magistrate in classifying—Penal 
Code, s. 320. 

In cases of hurt, it is the duty of the Magistrate to come to a finding of his 
own as to whether the hurt was grievous or simple, and for this purpose to examine” 
the medical officer to ascertain whether the injuries are of any of the kinds speci- 
fied in section 320 of the Indian Penal Code. “It is not the business of the medical 
officer to classify a hurt as grievous or simple, but to describe facts, from which the 
Magistrate will decide whether the hurt is grievous or not. . 


: I admitted tliis appeal solely because I had doubt about the nature 
of the injuries. _ 

The Magistrate says of Po San, “The wounds on the abdomen 
were dangerous to life, and were classed ds grievous.” "The medical 
evidence is simply this: “ Owing to the abdominal wounds I classified 
the case as one falling under clause 8 of section 320, all being inflicted 
witha sharp ‘weapon.” How the medical officer classified the case 
is perfectly immaterial. It is not his business to decide whether a wound 
is grievous hurt or-not. His duty isto describethe facts. It is for 
the Magistrate to classify. Clause 8 of section 320 contains three 


- different sets of facts, any one of which would constitute grieyous hurt. 


The medical officer did not say that the wounds collectively or any of 
them endangered the patient’s life, nor that they caused ‘him for 20 
days to be in severe bodily pain, nor that they caused him to be. for 20 
days unable to follow bis ordinary pursuits. There is thus no evidence 
on the record that Po San’s injuries were grievous. 

The Magistrate says the wound on Mi Kywin’s stomach was: no 
doubt dangerous to life. He cannot lawfully assume that it is grievous 
without evidence to that effect: The medical officer did not say how: 
far the wound penetrated... Ke said it was a grievous hurt inflicted 


~ with-a shatp weapon, but did not say why he considercd ié gijevous. The 


woman-was 15 days in hospital. There is no evidence on which the 
Magistrate could lawfully find that the wound was grievous hurt, either 
because it endangers life or for any other reason. id 

Ye Hlaing had 8 wounds, of which two were on the abdomen: The 


» medical ofhcer said he classified it (the case?) as falling under clause’ 


8 of section 320 because the pleura and lungs were punctured. Here is 
exactly the same omission as in Po San’s case. Ye Hlaing was 19 days 
in hospital. There is no evidence on which the Magistrate could lawfully 
find that the hurt was grievous. i 

I direct that the record be returned to the Magistrate, who will 
recall the medical officer and examine him to ascertain facts on which 
it may be possible to decide whether the hurt in each case was grievous 
or not. . < 

i remark that in his written ‘reports the Hospital Assistant 
entirely disregarded the printed directions at foot of Police Forme75 
about clause 8 of section 320, « 
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ss Before Mr. Fustice Irwin, C.S.1. 
. PO LWIN v, KINGEMPEROR ap MA ME, 
Lambert—for applicant | Pather—for respondent. 
Disposal of property seised by Police—Criminal Procedure Code, 1898, section 523, 


os ° 
In disposing of property seized by the Police, if the Magistrate finds that the 
n entitled to possession is known, he need not issue any proclamation. If he 
issued. proclamation, that will not prevent him from. ordering immediate 
delivery of the property td a person to whom he might have ardered delivery 
without issue of proclamation. a 
. _. When the Magistrate finds that a cl.im which has been made is proved provid: 
éd no other claimants appear, he should wait until the six months specified in the 
proclamation have expired before passing final orders. mal : 
, Queen-Empress y. Mahalabuddin, (1895) 1. L. R., 22 Cal, 761, cited. 


. On 6th April 1905 the house of Ma Me in Prome was searched by 
the police who took possession of 101 sovereigns and 3,506 rupees. 
Nga Kauk and his-wife Ma E Hla were staying in the house at the 
time. Nga Kauk was, arrested then, and was tried before the 
Chief Court for obtaining money on forged mates’ receipts from dif- 
ferent persons, one of whém was the petitioner Po Lwin. 

After the trial the presiding Judge sent the sovereigns and rupees 
to the District Magistrate, to be dealt with under section 518, Code of 
Criminal Procedure. On 2gth July the District Magistrate ordered 
proclamation to issue under section 523, but it was not issued then. 

On 31st July Ma Me claimed Rs.'3,194. On 1st August Ma E Hla 
claimed all the sovereigns and Rs. 312. On 3rd August Po Lwin 
claimtd.Rs. 4,530, Notice was sent to all three that their claims would 
be inquired into on 28th August, and the general proclamation which 
had been.ordered on 2gth July was published on 17th August. 

The evidence adduced by the three claimants was heard, and on 30th 
September the District Magistrate passed orders. He held that Ma 
Me had substantiated her claim, and he ordered Rs. 3,194 to be paid 
to her. With respect to the rest of the money, to1 sovereigns and 
Rs. 312, his finding is that it appears to be part of the money fraudulently 
obtained by Nga Kauk, but Po Lwin had not proved that it had been 
obtained from him: it might nave been obtained from another victim 
of the frauds. He therefore deferred passing, orders for the disposal 
,of this money until the’six months specified in the proclamation had 
expired, 

Po Lwin applies for revision of these orders on the grounds that— 

(a) On the evidence Ma Me has not established her right to the 


_ «Rs, 3,194. 
(4): No final.ordér about this sum should have been passed until 
*.the expiry of the six months. 

(c) If that order was right the rest of the money should be paid 
to Po Lwin at once, as the evidence in support of his dats 

_ Was just.as good as the evidence for Ma Me. ; 
The first ground is untenabie, I decline to go into questions of 

fact on the eyidence, : 
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The second point is not free froth difficulty, The petitioner relies. 
on the case of Queen-Empress v. Mahalabuddin (1), in which the only, 
clainiants were the. persons from whom: the Police had taken the 
property. ‘The Magistrate was satisfied that thé property did not belong 
tothe petitioners, and thetefore directed that proclamation should 
issue under section’523. Inthe application to the High Court the sub- 
stantial grievance set ont by the petitioners seems to have been that 
the Magistrate had refused to summon some. witnesses because there 
Was delay ih applying. for summons. The Magistrate replied that he . 
was not bound to record evidence at all. The decision of the learnéd 
Judges was this— : : re, 

“It is clear tc us that it is not intended that any final steps should be taken by 
the Magistraté, or’ that (3/2) heis bound to take any final steps to ascertain 
llether the pronesty beloncs tothe person in Whse possession it was founds unt 
after.the expiry of the six months,but when the proclamation has been issued and the 
ig ‘months have expired, then the provisions of section 524 come in, and the person 
in WhoSe possession it was found can come forward and show that it is his own.” 

d pet case is not similar to the present one. The point there’ was 
that the Magistrate had not fully inquired into the petitioners’ claims 
before issuing the proclamation. In this case the claims have- been 
filly’ inquired into. Ma Me’s claim was not made under’ the 
proclamation. Her claim was a claim under section 523 that she 
Was knowh to be entitled to the property, and the Magistrate found 
that claim proved. The issue of the proclamation was a matter apart 
ft6in' her claim, and the Magistrate’s object in issuing it seems to have 
beeri to save time in case the claims of Ma Me and Ma E Hla were not 
establishéd. The decision of the learned Judges in th Calcutta. case, 
that. it js not intended that the Magistrate’should.take any firal . steps, 
and that he is not bound to take such steps,on the claim of the per- 
son. who was found in possession until the six months have expited, 
does. not seém to me'to be equivalent to saying that, the Magistrate 
cannot lawfully adjudicate on the clatrh of that. person without issuing 
any proclamation at all, In ray opinion the section empowers him. to, 
‘do so, and if he thinks fit to do so, it cannot be, said that the person 
‘entitled to the property is unknown until the Magistrate has decided 
that the person in whose possession it was found has failed to prove 
his.claim. The Magistrate was not hound to issue any proclamation 
about.the Rs. 3,194, and the fact that he did issue such proclamation 
does not, in my Spinion, invalidate the order he made on Ma Me’s claim. 
‘he third point is one of mixed law and fact.. The proposition ‘of 
y, that if the order in Ma Me’s favour is right, the rest of the money 
should be paid to Po Lwin at once, depends on the assumption of fact 
that Po. Lwin has proved his claim. The Magistrate finds that he -has 
not proved-his claim, and I decline to interfere with this finding of* 
fact... Moreover Ma E Hla is the person who claimed that the money 
waa taba from her possession, The Magistrate has dismissed her 
‘claim ‘to be entitled to the possession of it. Po Lwin’s claim also has 









(x) (1895), 1. L. Re, 22 Cal, 761, 
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-been found not fully proved. The Magistrate’s decision seems to’ 
amount to this, that the money belongs to some one or other ‘of Nga 
Kauk’s’victims, that those victims have not all presénted claims, <n 
that they are entitled to the full six months in which to present thém. Krxo-Eyreri 





In iy opinion this construction of the law is correct. " AND 
¢ application. is dismissed. xh i Hee Meee 
oo q oe *s oF, 4 a 
: * , : 
Before the Hon'ble C. E..Fbx, Officiating,Chief Fudge. ~~ Criminal Revision 
KUYG-EMPEROR ». BA TIN. No. 599 of 1906, 





\ Accused person vefusing-to sign record—Criminal Procedure Code, s+ 364 (2). Sune gt, eaok 
‘An decused:person who -refuses to sign the record of hic examiffation by the sr ic 
Court does not commit an offence punishable under section 180 of the Indian Penal 


ie, ‘ , 

Imperatriz v. Sirsapa, (1877)!T; L. Ri, 4 Bom, 15, followed. 

When.examined as an accused by a Magistrate inquiring into ah 
offence alleged against-him, the accused refused to sign the record 
which the. Magistrate made of the questions put to and the answers 
give by him, : 

The Magistrate sanctioned his prosecution under section 180 of-the 
Indian Penal Code, and sent him for trial before another Magistrate. 
The latter convicted him of an offence punishable under the above 
section. The case lias bzen referred with a view to obtaining a ruling 
of this Court on the legality of the-conviction- 

in /mperatrix v. Sirsapa (t) the majority of the learned Judges 
held that an-eccused person who-refused to sign the record of his 
examination by the Court did not commit an offence punishable under 
section 180 of the. Indian Penal Code. I agree with that decision. 
It appears to me that. the provision of sub-section 2 of section 364 of 
thé Code of Criminal Procedu-e as to an accused signing the record of 
his examination is merely directory of what the procedure should ‘be. 
‘The'section itself says that the record shall be signed by the accused, 
but it:imposes no penalty on him if,he does not sign it. The procedure 
indicated involves the Magistrate offering, the: record for the accused’s 
signature, but it doés not empower the Magistrate to require his 
signature. It is only when a person refuses to sign a statement which 
a public servané is legally empowered.to require him to sign that he 
rendets himself liable to punishment. ‘ ‘ 

i set aside the conviction and sentence and find the accused not 
guilty. 


Before the Hon'ble Sir Harvey Adamson, Kt. C:S.1. Chief Fudge. Criminal Revision 





NGA HMYIN v. KING-EMPEROR. No. 121 of 
% Lambert—for applicant. 906." 
Déoubier of land redping crop sown by a trespasser—charge of theft not Februay 28th, 
sustainable: a . 1906. 
If-a person trespasses on land in the possession of another and sows paddy on ‘it, — 
that does not ‘entitle him to property in the’ paddy that results from’ tiie ‘sowing ; 
and shi in possession reaps and removes such paddy he docs not thereby 
commit theft. 


: die a a ya ei 
(1) (3877) I. L. R. 4 Bom $5. 
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Both ‘of ‘the Lower Courts have based their. decisions. on “the 
ground ‘that the complainants sowed the paddy, and that therefore the 
accused committed theft by reaping and removing it: 
~~ "Phe evidence adduced by the accused, which appears to be'as good. 
as that adduced for-the prosecution, that” the accused also sowed seed 
has been altogether ignored. x . tab 

But even if it be admitted that the complainants sowed the seed, it 
has not been shown.that they did so otherwise than as trespassers. 
They in fact were convicted for having trespassed on the land and 
sown the seed, but were acquitted on appeal.on the technical ground 
that their intention was not to insulf, intimidate or annoy the pérson in 
possession. 

There is tho reliable evidence that the complainants were ever in 

ession of the land} in fact the inference from their own evidence 
Bite reverse, for accused, was in possession and paid the révenue in 





“the previous year. 


f a person trespasses on land in the possession of another and sows 
paddy on it, that does not entitle him to property in the paddy that 
results from the sowing, and if a person in possession of land reaps and 
removes paddy that has been sown on it by a trespasser, he does not 
thereby commit theft. > 

The conviction and sentence are set aside and the .accused is 
acquitted, ° : - 


Before Mr. Fustice Irwin, CSL. 


THA PO v. KING-EMPEROR. 
Agabeg—for appellant. 


Criminal breach of trust—money paid to another for purchase and supply o 
Paddy—lndian Panal, Code, 5.405 pee 
"A paid B Rs, 1,355,to be used by B in buying paddy and supplying it to A, 
.B dishonestly converted the money to his oh use and did notgupply any paddy. 

~ = Held,—that-B had been “entrusted * with the money within the meaning of 
section 405 of the Indian Penal Code, and had been rightly convicted of criminal 
breach of trust under section 406. 


Pwa Gyi v. Queen-Empress, (1893) 2 Bur. L. R. 9, followed...” ‘ 
Maung Myaing v. Queen-Empress, (1893) 2 Bur. L. R., 11, dissented from. 
On 2gth December Mawog Than paid appellant. Rs. 1,355 for the 
Ppurpose.of buying paddy, Appellant and his wife Ma Chit Su signed 
areceipt for the money. Appellant denied that he signed the receipt 
exhibit A, and-says he signed a promissory note. There is no reason 
to doubt that he signed exhibit x which is in a form specially printed 
for transactions of this kind. - 
-* The money appellant received was 13 currency notes of 100 each, 
and 55 rupees, - = i us 
On 31st December appellant’s wife brought Maung Than a letter 
signed by appellant-saying that he hid lost. 12 of the 13 notes. He 
missed'them on getting out of agari at Hlegu, andhe thought they 
inust have dropped out of his pocket at Dabein Railway'station. - ~ 
‘wo men-who trayelled with appellant to HleguSay he never. men- 
tioned the loss to them, Ko Kyet of Hlegu says appellant came to 
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lege to buy paddy and put up in his house, but did'not mention the 1908." 
oss, : ; 





7 . Ti 

Appellant stayed the night in Hfegu. He did not report hisloss | ¥ 

© either to the police orto the Thugyt. Next morning he returned to: Kive-Enr 
Dabein and reported to the 7hugy? there. 2 : 

- On 3oth or 31st December appellant’s wife paid a debt of Rs 270 
to Ma Le, by two notes ‘of Rs..100 and 7 notes of Rs. 10. Neither 
appellant nor his wife has youchsafed any explanation of how they got 
this money except that they had it before. _ 

The Colonial Talian Trading Company sued the appellant for Rs. 439, 
and obtained a decree about the middle of January. Appellant owes 
Anamale Chitti Rs. 100, and paid four months’ interest last Novembei. 
Under these circumstances the statement that they had the Rs. 270 
before'is:not credible and Ma Le’s statement that appellant said ts 
would: pay her when he got an advance from Maung Than makes ‘it, 
almost certain that he did pay her out of the money received front 
Maung Than. Appellant himself says that he phen ged one of the. 
Rs. 100 notes, which accounts for. the Rs, 10 notes paid to Ma Le, 

Ma Le said she had noted the numbers‘of the notes ona piece of 
paper, but did not know where that paper was. She ought to have 
been asked what she had done with the notes. 

The evidence for defence given by Po Mya of Hlegu and Kaung 
Gyaw is in no way inconsistent with the theory that the notes were 
not lost at all. It is almost incredible that after discovering his loss at 
Hlegu as he pretended to do spelen would spendthe night there 
without mentioning the loss to his host or to the police or the Thugy? 
or the Magistrate, if the loss were real. I thinkit is proved beyond 
reasonable doubt that the story of losing 12 notes out of his pocket is 
false’ from beginning to cai It must be inferred that appellant 
coaverted the money to his own use. From the circumstances it is 

juite clear that the conversion was dishonest. It remains to be consi- J 
dared whether appellant had been entrusted'with the money within the 
meening of section 405 of the Penal Code. : ‘ 

I am indebted to Mr. Agabeg for putting before me two rulings by 
Recorders of Rangoon, the first in Maung Pwa Gyi'v. Queen-Empress 
(1), by Mr. Agnew, which is against the appellant, and the second: in 
Maung Myaing v.Queen-Empress (2), by Mr. McEwen, which is in 
the appellant's favour. In both cases:the money said to be misaj 
propriated was money advanced for the purpose of buying paddy. In 
each case the accused signeda promissory note for the money, and 

‘omised to use-the money advanced for the pepo of buying paddy, 
fn the earlier case it was found that the accused had used the ater 
part of the money for his own purposes ; in the later case the fin ing of 
a breach was based merely on nun-delivery of paddy and absconding. 

The material part of Mr. Agnew’s judgment is as follows :— 3 

“It has been argued for the appellant that the conviction was wrong inasmuch as 
no. trust was created. The contention is that the transaction amounted only to 
a loan und that when the relation of debtor and creditor is established, no charge 


()) (1893) 2 Bur. L.. Rg. I (2) (1893) 2 Bur. L. R., 12, 
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of criminal breach of trust can be maintained,-unless some other legal status. is 
created, The-fact that the appellant agreed. to: pay interest is relied upon ‘as 
showing that the transxctien wasmerely a ivan. Buttle fact that the relation of 
debtor and creditor is established does net necessarily make it impossible to convict 
the debtor of criminal breach of trust. Such a relation exists betweena banker and 
his custcmer in respect of the customer’s money in the banker’s hands. The 
. banker is entitled to use that money in legitimate banking business. If he loses it 
=" inguch business, he eannot be-liable for criminal Lreach of trust. But if ,he 
~ dishonestly uses that’ money ke can be made liable. The agreement to pay 
interest does not, { think, make anydiffevence. A’ banker may agree to pay interest 
to his customer on the money deposited by the latter, but that ‘w3ll not prevent him 
from being liable for criminal breach of trust, if he uses the money depcsited 
dishonestly, Of course the banker is liable under a d-fferent section of the Penal 
+ Code. - Tlie deSnition of criminal breach of trust, however, is the same in ‘each 
case, - It appearsto me that, though the word “ advance” is made use of in the 
agreement, this wasnot a “loan ” in the ordinary sense of the word. The appellant 
got the money from Messrs, Bulloch Brothers & Co. for a specific purpose, namely, 
to buy paddy for them, and’he was bound either to return the money to them or to 
supply. 






; them with paddy purchased with it, or some portion of it, and, if it was not 
allappued in the purchase of paddy, to return the balance. Itis perfectly certain 
that the appellant would not have got the money except on those. terms. Messrs, 
Bulloch Brothers & Co. are not money-lenders, and if the appellant had simply 
applied for a loan on the security of his boat, promissory note and the guarantec of 
the brokers he would not have get #. ‘Theduestion, as Mr: Mayne bays tn his 
notes to section 406 of the Indinn Penal Code, is “ Did the party know that he was 
holding the preperty under a trust and did he wilfully violate the -trust, intending 
todefraud”? Now a trust is a confidence reposed in some other person,-and the ap- 
pellant must have. known that, but fer theconfidence reposed in him that he would 
apply the money in the purchase of paddy, he would not have gotit. It was not 
handed.to him, to be applied as he thought fit, as is the case ‘in an ordinary loan, 
but it was handed to him in the belief that he wou!d apply it in a particulat way for 
the owner’s benefit. It was therefore, in.my opinion, “entrusted” to him within 
the meaning of section 4og of the Indian Penal Code.” 

Mr. McEwen on the other hand seems to have substantially held 
that there was no trust because the case did not come within any of 
the illustrations to section 405, although he said that those illustrations 

+, are.not exhaustive. ~ ‘ 

‘Mayne does not mention any case such as he present, but he sug- 

> gests as.a definition of a trust, “ any atrangement by which oue person is 
authorized to deal with property for the benefit ot avother.”* If that 
definition be correct it is immaterial whether the money was lent or not, 
so long as it was advanced for a specified purpose for thesbenefit of the 
lender. The definition supports Mr. Agnew’s ruling. 

‘The appellant’s case is that the money was lent to enable him to. buy 
paddy, which he was to sell.to Maung Than. He was to buy at any 
rate he could, and to sell at the ruling rate at the time of,delivery. He 
was to make and retain.any profit he could.in this way ; and if the rate 

in Rangoon suddenly fell he would have to bear any consequént loss. 
There is no evidence on these points, but the accused’s view of the 
contract may be accepted. It.is substahtially the same as in the two 
cases cited above. Mr. Agnéw’s decision turns on his opinion that 
the relation of debtor and creditor is not incompatible with the existence 
of a trust-in respect of the money advanced. The money was advanced 
.-for aspecific purpose, and apart from that purpose it would not’ -haye 
0: 


* Criminal Lajw of Indid, 3rd ed, 754, ‘ 
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been, advanced at all. I agree with Mr. Agnew, and think that ia 

the present'case also the nioney was entrusted to’ the appellant. within 

the meaning of section 405 of the Penal Code. ei 
The sentence is not excessive. The appeal is dismissed. 


Full Beach—(Civil Reference.) -, 


— - 
Before the Hon'ble C. E. Fox; O ficiating cee Fudge, Mr. Fustice 
° Irwin, CSI, and Mr, Fustice Harinoll. . 





LU BEIN v. PO SEIN. rs 
F. R. Das—for applicant. I Maung Sein—for respondent. 
Appeals from orders—order rejecting an application to set aside an order passed. 
ex+parte under, section 280,- Civil” Procedure Code—Civil Proceduve Code, 
$3. 108, 588 (9), 647. " 4 
Clause 9.0f section 583 of the Code of Civil Procedure, 1882, applies only to. 
orders setting aside ex-parte decrees. An order under: section 280, releasing 
‘property from attachment, is not a decree, and therefore no appeal lies against an 
order rejecting an application under-sections 108 and 647 to set aside such an order 
passed ex-parte. 
~ Minakshi Naidu y. Subvamanya Sastri, (1887) 1.L. R. 11 Mad., 26, referred to. 
Poresh Nath Chatterjee v. Secretary of State for India, (18%8) 1. L. 'R, 16 Cal. 
31, dissented from. is 
.. The following reference was made by /rwin, }.:— 
The Judge of the Divisional Court says: “It is now urged for the 
respondcnt that sectioh 108 does not apply to cases of this nature.” 
Mr, J“. Das who appeared for Lu Bein in this Court, appeared for 
him in the Divisional Court also. He does not contend that section 
108 does not apply, but that there is no appeal against an order 
rejecting an application to set aside an order passed ex-parte under 
section 280, releasing property from attachment. He says this was 
what he urged in the Bivisional Court. The Judge took no notice 
whatever of this argument. : 
Even if this point had not been. raised at all in the Divisional Court, 
“that would make no difference here, as. it goes to the roots of the 
Divisional Court's jurisdiction. It is an objection which cannot Le 
ignored, even if raised now for the first time. ‘That is the law as laid 
jown by the Privy Council in Minakshi Naidu vy. Subramanya 
Sastri (1). a: 
“section 588 (g) allows an appeal against an order rejecting an 
application under section 108 to set aside a decree passed ex-parte. 
Section 108 applies only to decrees, but the procedure therein pre- 
scribed is extended by section 647 to orders ed ex-parte under 
section 280. But does section 647 operate also to allow an appeal 
under section 588 (9), in which only decrees are mentioned, not orders? 
have no hesitation‘in rejectiag the respondent's proposition that 
an order under section 280 isa decree. The definition of a decree 
embraces only orders in suits, appeals and execution proceedings. An: 
application for removal of attachment is none of the three. 
_ That being so, there can be no appeal unless it is expressly allowéd. 
-by section §88- i should be inclined to say that no appeal lies because 
clause ‘9 'of section 588° contains to express reference to section 647 
not to ex-parte orders .as distinguished from ex-parte decrées, but.a 


(1) (2887) 1. LR, 11 Mady26,- 
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Bench of ‘the Calcutta *High Court. seems to have. lield & different 
opinion in Poresh Nath Chatterjee v. Secretary of State for India (2) 


- in which case aJudgé acting under the Land Acquisition Act, X. of 


1870, réfused to set aside his ex-parte order. There’ seems ‘to bé-no 
reason for supposing that an award or-order under that Act was ever 
‘regarded as a decrte within the meaning of the Civil Procedure Code, 
but the learned Judges held that heving regard to the provisions of 
section 647, an appeal lay. z 

I therefore, refer to a Bench of this Court the question :— 

Does an:appeal lie, under clause 9 of section 588 of the Civil 
Procedure Code, against an order rejecting an application under 
sections 108 and 647 of the same Code, to set aside an order passed 
ex-parte under.section 280, releasing property from attachment ? 

The opinion of the Bench was as foblows :— * 

Fox, Offg.C. ¥—1 would answer the question referred in the 
négative. : 

n my opinion clause g of section 588 of the Civil Procedure Code 
applies only to what is expressly mentioned therein, namely, orders 
rejecting applications under seclion 108 for an order to sét aside a 
decree ex-parte. The applicant in this case had not made an 
application to set aside a.decree. What had been passed against him 
was an order under section 280, which is not a decree. 

Irwin, ¥.—I concur. F, 

Hartnoll, F—I concur. 


Before Mr. Fustice Irwin, C.S.1. 


DOLABI wv. KING-EMPEROR. 
False evidence - sending a witness for trial, section 476 Criminal Procedure 
le. ; ot 

4 hen a witness at a Séssions trial contradicts the evidence which he gave before 
the committing- Magistrate, the Sessions. Judge should aot, without some special 
a order the prosecution: of the:witness for giving “falsé evidence,” 
urless he is satisfied’that the evideace given at the Sessi-ns trial was false. ° 

Queen-Empress v. Po Nyun, (1€94) P.J L.B., 79, followed. ° > 

Before the committing. Magistrate Mi Dolabi stated that. one 
Abdul Majid had raped her. When he had been committed for trial 
Mi Dolabi stated before the Court of Session that she had never }iad 
sexual intercourse with Abdul Majid and that she had given false evi- . 
dence before the Magistrate because the headman threatened to beat 
her. 

‘The learned Sessions Judge under section 476 of the Code of 
Criminal Procedure sent her’ to a Magistrate to be tried for perjury. 
He expressed no opinion as. to whiclr of the depositions made .by ‘the 
accused was false. He merely said that one or other of them must be? 
false arid she ‘was probably tutored. ee 

She was charged, not in the alternative, but simply with giving 
false-evidence before the committing Magistrate with intent-¢o cause 
Abdul Majid to be convicted of rape; She pleaded guilty: and: said. 
she gave false evidence because she was afraid her uncle and the other; 
villagers would béather. ‘ 
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Ig her appeal she ea that Abdul Majid bribed her uncle, who 
thereupon threatend te beat her if she did not 1etract before the Court 
of Session the evidence she had given before the Magistrate. This 
last version of the facts deserves no consideration. 3 : 

In Queen-Empress v. Nga Po Nyun (1) the learned Judicial. Com- 
missioner said :—~ ps 

It is of paramount im incé and the interests of justice imperatively demand 
that witnesses at a criminal trial shall speak the truth, A witness who has given 
false evidence before a committing Magistrate will be Ceraly to adhere to 
such a false statement at the subsequent trial if He has cause to fear that by chang- 
ing to the truth in the Sessions Court he will invite a prosecution for having’ given 
false evidence, merely because he may contradict his own evidence before the come 
mitting Magistrate. : : 

‘The committing Magistrate may be misled by false evidence into committing: 
an innocent person for trial. The Sessions Court may be misled by false evidence 
into the far more dangerous error of convicting and sentencing an innocent 
Persons 

Criminal Courts charged with the responsibility uf geet 3 a Janta! decision 
affecting the liberty and perhaps the life of a prisoner cannot be blamed if they are 
reluctant to place any obstacle in the way which may hinder thetruth from beit 
elicited in the evidence adduced at the trial. There should be some special pis 
cogent reason for a Sessions Judge sanctioning the prosecution of a witness who 
has given evidence at the trial; if the Sessions Judge is not satisfied that the evi- 
dence given tefcre himself by such witness is false and such as to render the witness 
liable to be prosecuted under section 193 of the Indian Penal Cede. A mere con- 
tradiction between the evidence given by him at the trial and the evidence given 
before the Scmaatting, Magistrate does not constitute a ial or ent reason, 
For although Schedule V_piovides (Form XXVIII—II-4) a form of aliernative 
charge on <ection 193, Indian Penal Code, ary such mere contradiction affords not 





ground for belief that the evidence given at the trial before the Sessions Court was. 


false. 

*I do not think these remarks have ever been dissented from. I 
entirely concur in them. In the present case there is nothing on 
record to show that the learned Sessions Judge thought that the 
evidence given before himscif was false. It would have been more 
judicious to'refrzin from prosecuting Mi Dolabi. . 

For this season I reduce her sentence to three months’ rigorous 
imprisonment, a period which will have expired before this order can 
reach the jail. . 


Pull Bench—(Civil Reference). 


Before the Hon'ble C. E. Fox, Officiating Chief Fudge, 
Mr. Fustice Irwin, C.S.1., and Mr. Fustice Hartnoll. 

In the matter of a reference made by the Financial Commissioner, Burma, under 
section 57, sub-section (1) of the Indian Stamp Act, 1899, as amended by the Lower 
Burma Courts Act, 1900, Schedule J. 

Young, Officiating:Government Advocate—for the Local Government. | 
Lentasgne—for the British India Steam Navigation Company, Limited. 

Stamps—Deed of conveyance of land, duly stamped, accompanied by deed. of 
mortgage of same land by purchaser in favour of vendor as security for balance 
of price-~Stamp duty on deed of mortgage—Indian Stamp Act,’ 1899, s. 4.~_ 

The vendor Comvany ‘sold a piece of land for Rs. 3,00,000-in Consideration of 
Rs. 50,000already paid and the execution of a maces of the land by the purchaser 
to the Company as security for the payment of tl Guasch in yearly instalments, 


See ee 
(1) (1859). J. LB. 79, : 


1906. 
ae 
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May 14th, 1906. 
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The conveyance was correctly stamped with a stamp of the value of Rs. 3,000; The 


which, bore the same date .as. the ccnveyance, bore a-stamp of the 












he Financial Commissioner, Burma, referred the following question for the de- 
the Chief Court, under section 57, sub-section (1) of the Indian Stamp Act, 





© Of the two instruments attached to this order, vic., aconveyance anda fhorigage, 
isthe first, vis., the sonveyance, to be regarde:l as a ‘principal instrument? withjn 
‘the meaning of section 4 of the Act, and is the secord, viz., the mortgage, td 
regarded as an ‘other instrument’ within the meaning of the said section or are 
the ‘two instruments distinct instruments and is the second instrument, via the 
“mortgage, chargeable with duty on the full amount of the consideration ?” 

Held,—that the jnotgage deed was a distinct instrument and was.not “em- 
ployed for completing the transaction” within the meaning of sub-section (1) of 
‘section 4 of the Indian Stamp ‘Act, 1899. It was therefore chargeable with stamp 
‘duty on the full amount of the consideration expressed in it. < 

The opinion of the,Bench was as follows :—- ‘ 
(, Fox, fe C. $—The recitals of the conveyance or deed of sale 
show that the vendor Conipany agreed to sell 'to the purchaser a piece 
of land in Rangoon for thtee lakhs of rupees. The purchaser paid 
Rs, 20,000 of this amount prior to the execution of the agreement: 
he was to pay another instalment of Rs. 30,000 on or before the 1st 
September 1905, and the balance of the three lakhs he was to pay by 
yearly instalments of Rs. 50,000 payable on or before the rstSeptember 
“in each year, and he was to pay interest on all instalments remaining 
due after theo1st September 1905. The instalments due after the pay- 
ment of Rs. 30,000 on that date were to be secured to the Company by 
‘a mortgage of the land to it: that is to say the Company was'not Con~ 
tent with the charge which it would have had upon the- property for 
the balancé.of unpaid purchase money under clause (4) of sub-section 4 
‘of section 55 of the Transfer of Property Act, but was to have a deed 
or mortgage securing the balance to it. , : 

The Rs. 30,000 having been duly paid, a conveyance Was'exeouted 
by the Company’s Agent at Calcutta on the 26th October 1yo5. On 
the same date the purchaser executed (apparencly at.Rapgoon) a mort- 
gage deed securing the payment of the balance of the puichase money. 
by instalments, as had been agreed upon. The conveyance bears the cor- 
rect stamp to the value of Rs. 3,000. The mortgage bears a stamp of one 
rupee. It bears also the following certificate of the Collector of Stamp 
Revenue, Calcutta, “ Certified that a stamp duty amounting to Rupees 
‘Three Thousand only has been paid on the principal instrument.” “This 
certificate is dated “ Calcutta Collectorate the 4th November 1905.” 
There is nothing to show how the mortgage came before the Collector. 
of Stamp Revenue, Calcutta, but his endorsement is not one under sec- 
tion 32 of the Indian Stamp Act. It would appear to have been made 
under section 16 of the Act. The effect given to an éndorsement- 
under section 32 is not’given to an ehdorsement under-section 16, con-, 
sequently this Court is not debarred from considering whether the mort-: 
“gage deed is duly stamped. = ish 
‘This.question depends entirely upon whether the mortgage was i 
words t section 4 of the Act “ employed for.completing the transa 






















‘The section-is as follows -— 2 
4. (1) ‘Where, in the cate of-any‘sale, mortgage ot seltlemelit, seve 
fents are employed for completing the transaction, the prineipal instrum 
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| shall be chargeable with the duty prescribed in Schedule I for’ the conveyance, 
mortgage or settlement, and each of the other instruments shall be chargeable with 
_ 4 duty of one rupee instead of the-duty (if ans) prescribed for .it.in that Schedule. 
~ (2) The ‘parties may determine for themselves which of the instruments’ so 
employed shall, for the purposes of sub-section (1), be deemed to be the principal 
instrument. - ¢ 
Erdvided that the duty chargeable on the instrument so determined shall be the 
highest duty which would be chargeable in respect of any of the-said instruments 
employed. : Spe : 
‘pln one sense; no doubt, it may be'said that the mortgage was_em- 
ployed for completing the transaction between the parties, namely, the 
agreeirent to sell. and buy the property and to secure the balance of 
purchase nioney by a mortgage. The word “transaction” however in. 
the above section clea: ly refers to the sale or the mortgage or the settle- 
ment for which moré documents than one have been employed. . It.does 
not include ‘a transaction which comprises'a mortgage-as well asa sale. 
_ Inthe present case the sale was completed by the conyeyance.: “That 
effected, in the words of section, 54 of the Transfer of Property Act, a 
transfer of ownership in exchange for a price part-paid.and part-pro- 
mised, It was complete in itself. -  - 
The-mortgags wasn entirely distinct watter : it, again ih the words 
of the Transfer of Property Act, “ transferred an interest in specific im- 
- moveable property for the purpost of securing payment of an existing 
or futare debt.” : ¥ 
It. would be against reason to hold that.a document whereby a pur- 
chaser.transferred to his vendor an interest in the land he had bought 
from him, had been employed for the purpose of completing the transfer 
of the ownership of the land to him. In answer to the question 
referred, I would say that theemortgage deed was not employed, for 
completing the sale of the, property and that it was and is chargeable 
with the full amount of duty appropriate to the description of mortgage 
under. which it comes, spccified in Article 40 of Schedule I of the 
Indian Stamp.Act, 1899, = . ra 
. Lrwin, F—I concur inthe answer to the reference proposed by the 
learned Chief Judge, and I do not think the last proviso to section 24 
in any way supports a contrary interpretation of section 4: The 
former is an express provision of law, exempting a document from part 
of the duty to which it would otherwise be liable under the substantive 
part of the section. As there is no similar express proviso in the case 
of a mortgage executed by a purchaser in favour of the vendor ‘it follows 
that the full duty must be paid. The ward “sale” in section 4 cannot 
be construed to include a transaction which comprises both sale, and 
mortgage. é > 
.. Hartnoll, ¥—I concur in the answer to the reference proposed by 
the learned Chief Judge, and in his interpretation ofthe word 
“transaction ” used in section 4 of the Stamp Act: The conveyance 
under reference seems to me to be complete in itself aad to complete 
the sale, f ae Fis 
_Tke mortgage deed in my opinion was a distinct matter and was not 
necessary for completing the-sale. It is therefore in. my: opinion 
chargeable with the full amount. of duty to which it is liable under the 
Indian Stamp Act, 1899. ‘ pe tas 
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ference Full Bench—(Criminal Reference). 


‘Before the Hon'ble C. E. Fox, Officiating Chief Fudge, Mr. Fustice . 
eS aR Irwin, C.S.1., and Mr. Fustice Hartnoll. 
- ABBAS ALI v, KING-EMPEROR. 


R. M. Das—for appellant. 
McDonnell, Assistant Government Ady2cate—for King-Emperor. 

Admissions by accused—charge of giving false evidence—Criminal Procedure 
Code, s: 342—Indian Evidence Act, 1872, s. 80, 

When ‘a person changed with giving false evidence has admitted sae in his 
examination arc in his defence that he made the statement which is alleged to be , 
false, the conviction is not. necessarily illegal by reason of the fact that no evidence 
Bite identiey of the accused with the person who made the alleged false statement 
was a 4 

\Guson Empress y. Durgd@ Sonar, (1885) I. LeR. 11 Cal., 580; Basanta Kumar 
Ghattak v. Queen-Empress, (1898) I. L. R. 26 Cal. 493 Mohideen Abdul Kadir y. 
Kishg- Emperor, (xG02) 1, L.R. 27 Mad.,238; Nga Wan Ve v. King-Emperor, (3903) ; 
2L, B. Ry 533 Vasin v. King-Emperor, (igor) 1, L, R. 28 Cal, 689; New Sout 
Wales v. Bertrand, (1867) 30 L. J. P. C. 513 Queen-Lmpress v, Murarji Gokuldas, 
(1888) LLL.R, 13 Bom., 389 3 Regina v. Thornhill, (1838) 8 C. & P,, 5753 cited 


The following reference was made to a Fu!l Bench by Afr. Fustice 





ini—, 

Appellant has been convicted of giving false evidence in an affidavit 
which he made before the Assistant Registrar of the Chief Court. 

~. The first objection taken in appeal is that the. conviction is bad in 
law because there is no evidence that appellant is the persca who 
made the affidavit. . 

The Magistrate read the affidavit and then asked the accused, 
“ Did you make the affidavit, Exhibit Ayon solemn affirmation before 
the Registrar of the Chief Court?” The accused replied,“ Yes. I 
will produce evidence to prove what Istated.” He was then charged 
and pleaded not guilty, and the defence he made was “ What I stated 
inthe affidavit is true,” and he proceeded to call :6 witdesses, 

~ There is no doubt that the Magistrate ought to have takea evidence 
of the identity of the accused with the person whe made thé 
affidavit. No presumption on this point is created by section Bo of the 
Evidence Act. The Jaw is explained in the last paragraph. of the 
notes to section 80 in “The Law of Evidence applicablé to British 
India” -by Ameer Ali and Woodroffe, page 660 of the third edition. 

It is equally clear that so long as.this necessary evidence had not 
been given the question “Did you make the affidavit?” was unwarrant- 
ed by section’342 of the Code of Criminal Procedure, 

Appellant’s advocate contends that.the conviction is vitiated by. 
‘want of the evidence of identity, and ke cites some precedents. which 
strongly support his contention. Queen-Empress v. Durga Sonar{t) 
‘was a reference for cunfirmation of a sentence of xdeath, --Durga- 
had: been offered a pardon, and examined? The pardon was revoked, 
and he was‘tried:and convicted of the, murder, on the statement which 
he had made.on oath,- No evidence was given to prove that h® was 


(1) (1885) I. L. R.rs Cal, 580, 
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the person who made the statement on oath, and on this ‘ground the 
High’ Court set aside the conviction and discharged him. - Basanta 
Kumar Ghattak v. Queen-Empress (2) was a Say trial, in which a 
complaint alleged to have been presented to a Magistrate by the 
accused was read, and the Sessions Judge told the jury that it was a 
material circumstance fram which the intention of the accused would 
be apparent. This was lreld fo be a misdirection because there was 
no evidence that the complaint had ever beew put in by the: accused, 
It does not appear whether the accused was examined about it. The 
conviction was set aside, and a new trial ordered. 

In hivhideen Abdul Kadir vy. King-Emperor (3) the accused were 
convicted by a Magistrate of defamation in the shape of statements 
contained in a petition addressed to the Collector. On appeal the 
Sessions Judge noticed that there was no proof that the petition had 
been signed or sent by the accused. The Magistrate asked the 
accused, “ Did you sign the petition?” Tne Sessions Judge concluded 
“his remarks thus: “ Appellants have not taken exception in their 
appeal memo. to the Magistrate's procedure, Had they done so, [ 
should have been obliged to order a retrial.” More than four months 
after this judgment in appeal the appellants applied for revision, and the 
learned Chief Justice held that the omission to prove the making and 
publishing was a defect which vitiated the conviction and he ordered a 
new trial, : ‘ 

The second of these three cases is perhaps not of much importance 
here. “Rs the error of procedure culminated in a misdirection to 
the jury, the proper course was to set aside the conviction. The 
ather two cases are directly in point. I feel some difficulty about 
following them when there is no doubt at all about the fact. The 
appellant admitted making the affidavit, and undertook to prove that 
it was true. If the appellant had not been excmined about the fact 
of making the affidavit and had made no admission about it, 1 take it 
that the defect could-be remecied by directing the Magistrate to take 
further evidence under section 428 of the Code of ‘Criminal Procedure. 
If the more drastic course of ordering a new trial is necessary when 
the accused has been asked and has answered an improper question, 
the reason must be that there is no other way of expunging from the 
record the answer which was improperly obtained. hen the accused 
has never thought of denying at the trial the authorship of the affidavit 
it might be said that this method of curing an irregularity amounts to 
preferring technicalities to substantial justice. If the matter were res 
integra@\ should be inclined to say that as the appellant was_not 
entrapped into an admission, and based his defence on the truth of the 

_ affidavit, the omission to prove the making of the affidavit does not vitiate 
the conviction and the admission of the accused can be taken’as supply- 
ing the place of evidence. It may however be thought that such aruling 

~might encourage laxity on the part of Magistrates and be taken as excuse 
‘for-a‘procedure which is repugnant to British notions.of justice. ~~’ 

‘The decision in this case is likely to have far-reaching consequences, 

for it would probably be held @ fortiori to govern questions rélating'to 


: ee 
(2)"(1898) IL, Re 26 Cal, 49. | (3) (1903) 1. Ly R, 27 Mad, 238, 
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the application of section,511 of the Code-cf Criminal Procedure, in which 
evidence of identity is €xpressly declared to be necessary. From along 
experience of Magistrates’ Courts in this-province I can safely say that 
Ror; the usual practice is on production of the documentary evidence des-' 
cribed in section 511, clause (a) or (4), to ask the accused whethei, he 
.admits the previoug conviction, and unless and until he denies it, nq 
evidence- of identity is produced, and this procedure-seems hitherto “t 
have been considered not a curable error, but, perfectly ‘correct, a: 
appears from the remarks of Mr. Justice Birks in Nga Wan Ye-vy. 
King-Emperor (4), viz., “The certificate in question being signe: 
by the Jail Superintendent comes under clause (4) of section 514 of the} 
Code of Criminal Procedure, but it is clear from the concluding words o} 
.the section that unless the accused admits the correctness of the parti 
culars set out in the cestificate evidence, of bis identity with the perso 
referred to in the certificate must be recorded.” i 
/ Even the Calcutta High Court ha$ held that the framing of the charge, 
of a previous conviction without any evidence to support it was a curable 
error, in Yasin y. King-Emperor (5). The learned Judges remarked 
“ On tke Sessions record we have an adinission by the appeliant of the 
previous convictions duly recorded. Under section 310 of the Code of 
Criminal Procedure the Judge was Jjustilied in proceeding to: pass sen- 
tence. The irregularity in the enquiry is to be regretted and should 
have been remedied at the trial, but it does not appear that the accused 
was prejudiced by reason of it,” and the appea! was dismissed. That 
seems tyme to be good authority for holding that in the present case if. 
the accused_had pleaded guilty the fact that there is on the record no 
legal-evidence of one material factor in the offence would not be a good 
ground for disturbing the conviction and that would be so even if section 
412 of the Code of Criminal Procedure did not exist.. It seems ‘to 
“follow asa necessary corallaty that appellant having in his defertce 
expressly admitted making the albdavit the lack of legal evidence. of 
that fact does not invalidate tite trial and conviction. ~ — _ 
..The. point seems to be a sufficiently important one to be considered, 
by other Judges. I therefore refer to a Full Bench the question :— 
«When a person charged with giving false evidence ‘has admitted 
both in his examination and in his d-fence that he made the statement 
which is alleged to be false, is the conviction illegal by reason of the 
fact that no evidence of the identity of the accused with the person 
who made the alleg.d false statement was adduced ?” - 
The opinion of the Bench was as follows :— . 
Fox, Officiating C. ¥.—In my opinion the conviction in the case 
was.not illégal by reason of the fact that no evidence of the identity of 
the accused with the person who made the a'leged false-statement was 
adduced, 5 2 i 
The reference has been made on the assumption thatthe question 
Sut bythe Magistrate to the accused wheil examining"him was not-one 
justified by the terms of section 342 of the Code of Criminal Procedure. 
~L-do not think that this Bench is called upon to express an ‘opinion upon’ 
whether such assumption is correct or incotrect.’ It is not itself trying 
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the appeal, Assuming that the question.was not one-warranted by 


» section 342, the accused’s defence having been that what he had stated -- 


in the affidavit-was true, this involved the admission on his part:that -it 
was he who had made the affidavit. No. doubt it has been said that an 
~ accused person can consent tg nothing--see 7he Attorney-General of. 
New South Wales v. Begtrand (0) and. Queen-Embress v. Murarji 
-Gokuldas (7). ‘The observatiéit however refers to irregularities of pro- 
cedure, and want of jurisdiction. *An accused can make admissions of 
facts at his trial which may celicve the prosecution from bringing evi- 
dence to prové such admitted facts. In England it was tke practice of 
the.Judgis at the Assizes to refuse to allow: Counsel to make, any admis- 
sionwhen the charge was one of felony: in a case of an indictment 
. for perjury (a misdemeanour under the-law of England) in which the 
Attorneys on both sides.had agréed before the trie| that the formal proof 
should be dispensed with and that that part of the prosecutor's case 
sshould be admitted, Lord Abinger said—‘ I cannot allow any admission 
to Le made on the part of the defendant unless it is made at the trial 
“by the defendant or his counsel.” See Regina v- Thornhill (8). This 
shows that the accuse t-and his counsel might have admitted facts at the 
trial, A plea of guilty as an extreme instance is cn admission of the 
facts on which the charge is founded, as well as an admission of guilt 
in respect of them. A confession is also an admission of facts as well 
as an admission of guilt. An accused may confess at his trial as well 
as before it. There is no provision of law which says that the accused 
must either plead not guilty and deny all facts alleged against him by 
the prosecution’ or pléad guilty orconfrss. ‘There is nothing to prevent 
him from admitting some facts, and pleading that on those facts, or that 
by’ redson of other facts, he is not guilty of the offence charged against 
him. : 

.. A defence founded; for, mstance, upon the right of self-defence nust 
‘logically be based upon the admission of the accused that he commitied 
an act which grind facie was a crime: 

If then ‘ans accused may at-his trial admit facts, there appears to be 
no strong reason why the rnle of evidence that what is admitted need 
not be proved should not apply to any fact so admitted. I guard 
myself howeve~ from saying that this would apply to every case of an 
admission. If the accused’s dcfence in the present case had not been 
what it was, that is to say, if it had not involved the admission that-he 
had made the affidavit, [think the admission made in answer to the 
unauthorised question of the Magistrate would not have relieved the 
prosecution from the obligation to prove by evidence that it was the 
accused who had made the affidavit. The rule can only apply to 
admissions made,in due course of procedure. . A 

Under the present section 254 of the Code of Criminal Proceilure, 
the Magistrate was Justified in framing the charge against the accused 
before every essentia! pizce of evidence in support of the prosecution 
had been taken. Section’ 255 requires a Magistrate to take the 
accused's plea immediately after the charge has keen framed, and has 

~ (6) (1867) 36 L.-J. P..C., st. (7) (7888) I, L, R, 13 Bom., 389, 
©) =. (8) (1838) ab. & P., 575+ hy 
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been read and explained tothe accused. If when giving his plea or 
stating his:defence the accused: voluntarily admits facts, there appears 
to'me to be no necessity for the prosecution to call evidence to,prove 
such. facts. . To do so would only entail needless prolongation .of the 
trial... Even if in the present case the exemination of the accused is, so 
to speak, expunged from the record, and left out of consideration, there 
appears to me to be on the recordin the statement of the defence df 
the accused sufficient to show that he had made the affidavit, part of 
which was alleged to contain false statements, and consequently, in my 
opinion, thé conviction was not defective merely by reason of there 
being on thz record no evidence of the identity of the accuse with the 
alleged perjurer. cE 

I evoold therefore answer the question referred in the’ negative. 

"Hartnoll, $.—Section 342 of the Code of Criminal Procedure lays 
down, that an accused may be examined to enable him to explain any 
circumstances appearing in the evidence against him. 

In the present case an affidavit duly sworn and ‘purporting to be 
made by one Abbas Ali, son of Baker Ali deceased, petty trader resid- 
ing at Shwegyin, was put in as evidence against the accused who is 
called.Abbas Ali, whose father is Baker Ali, and who isa trader living 
at Shwegyin, Under section 80 of the Evidence Act the Court must. 
presume that this document is genuine, and that any statements as to 
the circumstances under which it was taken, purporting to be made by 
the person signing it, are true. It is certainly evidence against the 
accused and purports to be made and signed by himself. The affidavit 
contains the following:— - x 
. “ That Iwas. present at 3-30 P.M. on ‘31st’ July 1905, with my 
brother Ismail alias Po Kin, at the house of R. Pinto, Esq., Subdiyi- 
sional Magistrate of Shwegyin, when Criminal Regular No. 52 of 1905 
.was called on for-hearing.” . 

.. Mr, Pinto in his examination in this case asa witness says, “ Abbas 
‘Ali is’the brother’ of the: accused’ Ismail a/ivs Po“Kin.” © 3 

The presént criminal proceedings ar'sé out of ‘incidents said to ‘have 
taken place at the trial of Ismail a/’as Po Kin. When Mr. Pinto said 
that Abbas Ali was the’ brother of Ismail alias Po Kin, he was 
evidently referring to the accused, Abbas Ali. This statement of Mr. 
Pinto connected Abbas Ali with the Abbas Ali of the affidavit. 

Under these circumstances I am unable to hold that the Magistrate 
was wrong under section 342 of the Code of Criminal Procedure in 
asking the question that he did, as the presumption was that the 
document was genuine, and, if so, coupled with Mr. Pinto’s evidence, 
it may be presumed to have been sigged by the accused before the 
Court, and no other. I cannot see that there was any, trapping of him 
into‘an admission.. He was asked to éxplain what was against him, and 
it'was open to him to deny signing.the affidavit. For this reason alone® 
I would answer. this reference in the negative. “Se : 

Subject to the foregoing remarks, I concur in the answer tothe 
reference proposed by the learned Chief Judge. Sugeest 

Irwin, F.—\ have had the advantage of seeing thé judgment of-Mr..) 
Justice Hartnoll, which deals with a point: which was overlooked: botlt 
at-the hearing of the appeal and at the hearing of the reference. © * 
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>. I concur. ‘with my learned colleague that ir this particular case the 
question “ Did you make this affidavit, etc.,”. was a proper question,‘and 
within.the terms of:section 342 of the Code of Criminal.Procedure.- Z 
because the affidavit itself, compared with the description accused gave ‘Kiné- 
> of himself at his trial, was sufficient primd facie evidence of identity. a 
_» But~on the assumption that the question was not warranted by 
séction 342, I concur in the judgment of the learned Chief Judge. To 

ask the question “Did you'make the affidavit?’ was at most dn 
irregularity’ which did, not occasion any failure of justice, and section 

537 precludes the Appellate Court from reversing the Conviction’ on 
accounv of such irregularity. .It could-be cured by taking additional « 
evidence under section 428 if the accused had not in his. defence 
admitted making the affidavit. As this was admitted in his defence 

there is nothing to be cured, and no necessity to adduce any evidence 

‘of identity. 7 








Before Mr. Fustice Hartnoll. st Crimi Abbe i 
- 0.2 
SHWE SIN anp anotuer 0. KING-EMPEROR, . ‘ of 1906, 
Confessions by accused perons—duty of Magistrate—Criminal Procedure Code, et 
ik a 89h sie 164, NE. f June tath, 


It is the imperative duty of a Magistrate, before recording a confession, carefully P 
to examine the accused person and to the best of his ability satisfy himself that the 
accused does not speak in consequence of any inducement, threat, or “promise, but 
that his confession is pnrely voluntary. The omission of the Magistrate} to question 
the accuiséd person before recording a confession is a fatal defect, which renders the 
confession inadmissiblg in evidence. The argument that the omission is merely 
prima facie ground for supposing that the confession may not have been voluntarily 
thade and that, if this presumption.cani be rebutted, the confession is adinissible, is 
untenable. 

Thein Maung v. King-E-nperor, (190) 3 L.B.R., 173, cited, 

Nga Shwe Sin and Du Teik have been convicted by the Sessions 
Judge of Tenasserim,under section_398 of the Indian Penal Code and 
sentenced to 12 years’ transportation each, in that they were two of 
those who dacoitedsthe ‘house of one Ta Shan on the night of the 
21st January last. 

They both of them have made confessions and the quest‘on arises 
whether these are admissible or not. The confessions were taken by 
the Township Magistrate, Maung Ta Dut, This officer states that 

- when he examined Maung Shwe Sin, it was only after recording his 
statement that he asked him if he made the confession voluntarily, and 
as regards Du Teik he states: : 

I asked both Du Teik and Gandama, if they wished to confess voluntarily 
before | took: down their-eonfessions at all.,,..,...1 did not ask.Du Teik whether he 
wished to make_a confession voluntarily until after I had recorded his confession. 
Wes, L-did ask him before I recoriled his Sonfession. i said, ‘ Thabaw ataing 
praung chet pe mi tne Alter recording the confession I asked him how long he 

ad been'in custody. J asked him if he had been illtreated by the Police, but I 
did not record this question. - + Ye OF ce 
“| In ‘commenting on this evidence the learned Sessions Judge re- 
marks:-— : : 
“the present case the Magistrate omitted to put a single question: to the 
- accused: Du-Teik ‘witha view to tind out. whether the- confession was voluitary 
until after the confession had been recorded. He took him to the jungle and ng 
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doubt conversed: freely with, him. before writing anything, but I think there is no 
juestion. that iid ‘not Comply with the provisions. of section 164 Criminal 
: © Brecedure Code in as much as it is doubtful whether he had.any sufficient reason 
*. to'suppose that the-con‘ession Would-be voluntary, and:it is certain that, even‘ so,” 
such. reason-was not in any-way the outcome of deliberate questions which he had 
put for that purpose. : i : Jeigdet 
The Sessions Judge subsequently refers to the words of Mi 
‘Fox in the case Thein. Maung v. King-Emperor (1) and writes:—. « > 
‘+ Itis true that in thé case of Thein ‘Maung Mr. Justice Fox says ¥‘In_ the 
Present case_no such enquiry was made and in my judgment the confession. must be 
entirely-rejected and not taken into consideration’ but I-do not understand! this to 
mean, that, if the conditions of section 164 (3) are not properly complied ‘with, the. 
confession gua this irregularity is. ipso facto worthless and inadmissit ie. The 
omission or ircegularity is, I take it, held to be premd fucte ground for supposing 
that'the confession may not have been voluntarily madeanJ unless the presumption 
can be rebutted, it cannot be admitted. : ea 
He then proceeds to discuss how the primd facie inference has been: 
‘rebutted. In my opinion the learned Sessions Judge is looking’ at’ this 
important matter in a wrong light. It is.the imperative duty of the 
Magistrate before recording a confession to carefully examine the 
accused person and to the best of his ability ascertain, that he is not 
wishing-to speak owing to any inducement, threat or promise, but that 
his confession is purely voluntary. This is especially necessary in this 
country, where the Police are so prone.to induce prisoners to ‘confess, 
and where evidence is so frequently manufactured, and"sometimes in a 
skilful and" not a clumsy manner, so that detection of the manufacture 
is difficult. The omission of the Magistrate to. question the:accused 
‘person before recording the confession as to the voluntary nature of it 
is, in my opinion, a fatal defect and a defect that rerfders it inadmissible. 
In the present cas2 the Magistrate allows that he did not question Maung 
Shwe Sin before recording his confession, and as regards Du. Teik‘he 
makes contradictory and unsatisfactory statements, “As far as the 
record goes, each- man was only once asked at the end of his statemeht, 
whether hé confessed voluntarily. or was*indaced to de so. . This wa: 
not a suffitient ‘requizement with the provisions of section 164-(3 
Thetefore'in my opinion the re-ractéd confessions of Maung Shew Sin 
and Du Teik must be rejected entirely 2s inadmissible in evidence, 




























b minal Revision : ' Before Mr. Justice Irwin, C.S.1. , ‘ 
ae r BApHUP chai * 
g i 2. r NDRA DAS: 
iy vik, KING-EMPEROR ». i SULKAN, ; 
Bath, -C @DuBAS. } 28s 
— Personating another before a passport examining officer—omission to appear before 


|, such officer—offences committed—joinder of charges—Indian Penal” Code; 3. 
188—Epidemic Diseases Act, 1897, s. 5~Criminal Procedure Code, ss. 233, 239. : 
. “A petson who merely personates another before an ‘officer appointe 
Epidemic Diseases Act, 1897, does not commit the offence of cheating by | 
under section: 419 Indian Penal Code. : 3 i 
|. <Amofience under section 188 of the Indian Penal Code read with: 
the Epidemic’ Diseases Act; 1897, is not punishable with rigorous 
is expressly found that danger was theréby caused to dhunian 
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Four.persons, who may be.called shortly Madhub, Koylas, Sul 


were that. Koylas and Sulkan arrived at Akyab by mail steamer on 27t! 
“December 1905. They were allowed to land-and were furnished with 
passports, apparently. issued under Rule VIII (8) of Notification No. 209, > 
dated 7th October 1897,.as amended by several other Notifications. In 
these ‘passports. they bind tu.mselves to appear aaily for the next 
succeeding ten days before the passport examining officer: On 31st 
December-Sulkan did:not appear, but sent Dubas with his passport, 
and Dubas personated “Sulkan before the passport examining officer: 
Likewis on 1st January Koylas did not appear, but sent Madhub with 
his passpért, and Madhub’ personated Koylas before ‘the passport’ 
examining officer, On these facts Koylas and Sulkan have -been 
convicted of disobeying-a lawful order of a public servant, undeé section 
188: Penal Code, read’with section 3 of the Epidemic Diseases Act, 1897; 
sthe passport examining officer by personation, under sections 419 and 
511 of the: Penal Code... All four were sentenced to ten days’ rigorous 
imprisonment. fo Peet 
_. The acts for which Sulkan and Dubas were convicted were entirely 
distinct from those for which Koylas and Madhub were convicted. 
Even if Koylas and Sulkan had absented themselves on the same day 
(which they did:vot) it would not be Iawful to try them together. The 
trial was illegal,- and if the accussd had applied for revision it would 
have been, necessary to set aside the convictions. 

Section 188 Penal Code contains two scales of punishment, one for 
discbedience which ténds to cause risk of obstruction, annoyance or 
injury to any persons lawfully employed, and the other for disobedience 
which tends to cause danger to human life, health or safety, etc. The 
punishment for the former is limited to simple imprisonment for one 
month or Rs, 200 fine, or both. The punishment for the other may 
extend to rigorov's imprisonment for six months, or Rs. -1,000 fine, or 
both. Section 3 of the Epidemic Diseases Act¥does:not expressly 
apply the higher scale of punishment to every disobedience of an order 
tnder the Act, and therefore in my opinion the sentences of rigorous 
imprisonment are illegal, as the Magistrate has not expressly found 
that the disobedience tended to cause danger to human life or health, 
Moreover I do not think he could properly ‘find that it caused such 
danger when the accused were not in fact suffering from any epidemic 
disease. - The imprisonment ought to have been simple. 

The convictions for attempting to cheat cannot be sustained. The 
facts found do not come within the‘definition of cheating. It may be 
said that ‘the accused by deceiving the passport examining officer. 
attempted to induce him to abstaia from examining the persons whom 
they personated, but it is not suggested that such abstention was likely, 
to causé any danger or harm te. the officer, \- we SRA: 

is not necessary for me to consider whether the two personators 
‘could be convicted:of abetting. the disobedience .of the persons they. 
personated. The sentences have long ago expired. I could not lawfully’, 
convict-the sed of any offence on a trial which was ‘conducted ‘in © 
an illegal manner, 















-and Dubas, were tried.together atone. trial. . The-facts found proved King 
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Before Mr. Fustice Hartnoll. 
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S Lentaigne—for appellants.) 
~Evidetice—proof of nature of contents of votties or packages cocaine. = 
<j, The appellams were convicted of possession. of four packages'3t speaine, each 

‘containing: eight bottles of one-eighth ounce each. e. convicting © “s ‘istrate 


‘wrot > ~ « i ay, 
~{ That the packets contain bottles of cocaine is sufficiently shown in the;packets 
and bottles themselves The bundles or packets are intact, the out_t wrapper 
being blue peper on which is the label ‘Cocaine mafufactured by E. 'Marck 
mat z5 3 
”° <Kach bundle contains eight bottles of one-eighth ounce.each ; and each botile has 
its capsule and outer tissue paper wrapper intact and labelled ‘ Cocaine manufac- 
stured by E. Marck, Darmstadt,” 5 og om, 
Ip appeal, it was contended that there was no evidence that the contents of the 
-bottles were really cocaine or an intoxicating drug> “ee 
‘Held, -—that in view of the ways of pecple in this country the circumstances did tiot 
(ae prove beyond reasonable doubt that the bottles contained cocaine?) ‘The 
Hagiitrate should have taken vyidence on this pojnt. 
‘onvictiuns and sentences set aside, and accused acquitted. 
.Queen-Empress v, Taw Aung, P. J. L. B., 369, referred to. - 
The two appellants have been convicted of being in poss¢ssion of four 
bundles of co€aine, each bundle containing eight bottles of one-eighth 
-ounce each. One of the grounds of appeal is that there is no evidence 
that the contents of the bottles or packagesare an intoxicating drug or 
cocaine, and the mere labels are not sufficient evidence, that. the con- 
tents are an intoxicating drug for the: purpose of a criminal. conviction. 
,. From the record it appears that the bottles were never sent to the 
Chemical Examiner to be analysed. The Magistrate writes :— 2 
‘That the packets contain bottles of cocaine is sufficiently shown in the packéts 
and bottles themselves. The bundles or packets are intact, the. outer wrapper 
“being blue paper on which is the label “ Cocairie manufactured ty E. Marck, Darié 
‘stadt.” - Each bundle coritains-eight -.bottles ofone:eighth ounce each ;, and. 
bottle has its cafsule and outer tissue Paper wrapper inta*tand labelled |“ Cocaine 
manufactured by E. Marck, Darmstadt.” i by oe 
The point for consideration is, whether under such circumstances it 
may be taken as proved, that the battles contained cocaine. The 
probabilities are, that they did, but can it be taken as proved according 
to the rules of evidence, that they did? : 2 ee 
According to the Evidence Act a fact is said to be proved, when, 
after considering the matters before it, the Court either believes it’ to. 
Sexist, or considers its existence so probable that a prudent ‘mah ought, 
under thé circumstances of the particular case, to act upon the supposi+ 
tion that it exists. Pe i Se 
A much stricter degree of proof is required in criminal pho eed 
than in civil ones, and it has been said-in criminal proceedings; ie 
‘persuasion of guilt must amount to. “sucha moral certainty as convinces: 
he minds of the tribunal, as reasonable men, beyond all reasonable 
doubt, E : Sacks 
- Ithas‘again been:said see gs < es 
‘It is the business of the-prosecution to bring home guilt to th 
safisfactjon of the minds of the jury but the doubt to the benefit of 


Madhub and I 






































“is entitled must be such as rational thinking seisible ‘men ‘tay fairly 
sonably entertain; not the doubts of that not.the. moral 
courage to. decide. but-shelters itself in a Vain le They must be = 
doubts, which men may honestly and conscientiously entértain, > F 
‘To apply these principles to the present case I would note as follows. 
I kaye weighed the evidence.and see no reason to disbelieve the peon, 
when he says that he foundsthe appellants in possession of the bundles, 
I believe him. They deny possession. This is a point against them, 
as ifthe bundles contained-drugs that they coutd lawfully possess, why 
should they deny possession? On the other hand I have known cases 
~in:this\country where men have endeavoured to, piss off as opium what 
was really cufch, or something else. Theré would’ be 4n element of 
cheating in this. Supposing that the bundles did» not contain 
_ cocaine, though they are labelled as cocaine, the accused's denial might 
“come'from the guilty knowledge that they were going to pass off as 
cocaine, whrt was not-so. ‘The condition, however, in which the 
‘bundles and bottles were found,-goes to negative any supposition ‘that, 
.the appellants had been opening the-packets and tampering with the 
bottles,.if they did originally.come from a European cocaine manu- 
facturer. But still another supposition >atises, and that is, that the 
bottles and their contents did not come from a Europsan manufacturer 
at all, that they may. not have contained cocaine, though they were 
falsely labelled and done up as such by the appellants with a view to 
their disposing of them as cocaine. Is this supposition s> far-fetched 
that it should be discarded? It is within my own knowledge, that in 
this country people do put false labels and capsules on bottles contain- 
ing liquor that is not of the nature indicated by the labels. I am there- 
ferewf opinion that my supposition should not be discarded as far- 
fetched. There is to my mind a possibility that these bottles did not 
contain cocaine, though the probabilities are stronger in favour of theic 
coo ng it. ‘Is this possibility sufficiently strong for me'to hold that 
sit was not conclusively proved that the bottles contained cocainé ?* 
Considering. the degree of proof’ required in criminal cases, and with 
my knowledge of the ways of persons ini this country, I am of opinion 
that it was not conclusively proved that the bottles really did contain 
‘cocaine, There is a doubt in my mind, and the appellants ae entitled 
to the benefit of it. : z 
- T quite understan 1 why the bundles were put into Court intact as 
they were. It was to show them as found by the’peon. But the pro- 
secitlor should have a-ked the Magistrate (o have theif contents analy- 
sed, or the Magis‘rite should have had them analysed gn bis own 
motion. An analysis would have put the matier teyond all doubt. 
There is another point in the case, ani that is, that the. Customs 
peon was not an Exc’se officer, 2nd so his action was illegal. There is 
nothing on the reoord’to show.that ke-was an Excise officer. ‘If he 
was not, the conyic:ion wou'd not necessarily become illegal(1). . 
{ t aside the’convicti ns and sentences passed onthe accused and 
that they be set at liberty. Ps 


(1) Queca-Empress v.Taw Aung, P.J.L. By 3696 



























ustice Hartnoll. 
MPEROR v PO K. 
‘ch ages double conviction inder s. 19 (@) Indian 
‘30 Rangoo® Police Act, 1899—Genes at Clauses Act, ie oe "6. ’ 
he*dcciised was “arrested one night, in a street in Rangoon; hci’ in 
se loaded: revolver, a jemmy; and an auger. He:was: prosecuted in. ' 
"separate. cases and. was convicted and ‘sentenced to. ser arate Pushpa ner 
seeti? Ne: laus> (¢) of the Indian Arms. Act, 1878, and section 39 of the 

Poli jo (apprehension and punishmént of reputed thieves an nd eet 
a3 hat the jd under the Rangoon Police Act was, improper, 























; Ofte. C: F¥—In my. opinion the ‘conviction and:sentence 
‘section 30 o! the Rangoon Police. Act were not justifiable._ The facts 
on which the charge. under this section. was founded were the same a 

those on which the graver rharge under ‘the Arms ; Act was: founde 
Charges under both sections might have been inquired into by the samé. 
Magistrate, and if they had been that Magistrate would not:have been 
justified .in inflicting a second sentence for thé offence under the 
Bore ‘Act... ° 5 

I would set aside the conviction and sentence under the Ran 0 
Police Act. i 
Irwin, ¥—I concur with the learned Chief Judge. Accused ‘cou }d: 
have been tried at one trial under section 30..(a)- of . the Rangoon 
Police; Act, for going armed with the revolver, and under clause (eo of 
the same section for possessing the jemmy and auger. If he had-been 
so prosecuted it, is obvious that only one sentence could: have been 
ait 





















part from” this,..section_30 is a special provi for punishi ig 
persons who in this large ‘town are found ‘under sircumstances which 
raise a strong suspicion that they-intend to commit offences punishable, 
under the ordinary law applicable to the whole country. When there 
is proof of.such an offence having been actually committed section 30 
of the. Rangoon Police ‘Act does not come into operation at all; on the 
same principle on which a person who has committed’ murder ig ot 
tried. for voluntarily causing hurt. 
Hartnoll, $—Section 26 of the General Clauses Act (X of 1897) 
seems tovapply to the facts of this case, It enacts as follows: 
When an ac. or omission constitutes an offence under two or. morejenactments) 
then the offender shall be liable to be brosecuted and punished under either or; 
orn but shall not be liable to. be peut. twice .fdr-t 




















° under’section 19 (e).of the Arms Act, and epics 
\d {e) of the Rangoon Police Act. It seems: othe thai 
per ‘is found: under such circumstances 4s 1 


LOWER BURMA: RULINGS, 






“same time under more than one’ clause: of seciion 30.of : 
Police Act, he is only guilty of an offence under thatsection, and “not 
of: an offence under éach:clause. “Whether the circumstances. utider 
which he is found come under one or more of the, clauses of section 30, 
I-consider that he can be tried only once on the facts—combined, if they 
refer to more than one clajisevrand only punished once for them. The 
law is set in motion by his being. taken into custody, and then the 
facts that render him liable to imprisonment have to be proved.: In 
my: opinion it was neve: meant that on the facts that lead. to his arrest 
a perso. should be liable to three months under clause (a),.to three 
months under clause (4),and so on. It may be found “at ‘his tria! 
that his offence comes under. more than one clause, but in my opinion 
he can only be punished once under the section, and. he cannot receive 
arsentence of more than three months. If my view ‘is. correct, 
Maung Po Ka’s offence, as far as the Rangoon Police Act is concerned, 
comes generally under section 30, and does not constitute two:offences, 


one under clause (a) and one-under clause (e). He is not liable: 


separately under each clause. The being armed and being in posses- 
sion of house-breaking implements must Fz ¢aken as part and parcel of 


the. same offence; the possession of the house-breaking instruments: 


must be’considered together with the possession of the revolver, and 
the whole of the facts together constitute an offence under section 30. 

Hence the set of facts; under which he was arrested, constitute an 
offence under section 19 (e) of the Arms~Act, and under section 30 
of the Rangoon Police Act, and only one offence under section 30 of 
the Rangoon Police Act for the reasons given above. 

el am therefore of opinion that section 26 of the General Clauses Act 

applies, and that Maung Po Ka can only be punished. once for his 
‘offence. 

i therefore concur with the order proposed by the learned Chief 
Judge, 





Before Mr. Fustice Irwin, C.S.1, 

EIN TUN sy His cuaRDiaN ad-litem MAUNG THA HLA’2. MI ON 
KRA ZAN axp MIHNIN MRA KHAING By wer Next FRIEND, MI 
ON KRA ZAN (ist RESPONDENT).. : 

Moung Kin—for appellant (plaintifl) | Maung Kyaw—for respondents (defendants), 

‘Buddhist Law: Inheritance—share of grandchild of deceased first wife, when 
second wife and her child survive. 

‘A dies, leaving (1) a grandchild by his deceased first wife, the grandchild’s 
mother, ee daughter, being dead, atid (2) his second wife and (3) a child by the. 
‘second wife. ; 

Under Buddhist law, the grandchild is entitled to nine-twentieths of the ateipa 
peperty. possessed’by A at fis second tuatriage, and to one-eighth of the lettetpwa 
of'the'second marriaj . sag! 
Ma Pu v. Ma Le, (901) 1 Le BeRy jg3i2 Leading Cases, 75 (Chan Toon) 
poe epe Thein Yin, (1901) 1 L. B, Ry 198; 2 Leading Cases, 210 (Chan 

ci 


subject of this appeal is the distribution-of ‘he estate of. Kaung 
who died about July.1903.- He was-married twice. His first 












their father but after their mother. Plaintiff-appellant is ‘the only 





ie. Rangoon : 


‘wife died about 23 years ago. The second wife is alive and- is first 
respondent. The: first'wife had three children, who all died before_ 
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t 
¢ ued “and. ther, learly nothing in it. Led 
ision.“is: whether the Divisional. Court was right: in holding phat’ 
ellant -was.an’,dut-of-time: child and therefore. entitled ly. ones, 
fourth.of the: share‘of the property t2 which his mother e 
been entitled if she had survived her, father. Rate alae 
he Court of. First Instance gave plaintiffa ducree for threé-fourths, 
ofthe atetpa property ‘and one-fourth.of one-eighth of the /éfletwa. .:\' 
0 ivisional Court on: appeal altered the. proportion of ‘the afztpa- 
ich plaintiff is entitled'to one-fourth of three-fourths. ©) Gig! 
\2Pwo-rulings were relied on, viz, Ma. Puy. Ma Le (1) and Ma‘ Saw: 
Wewev.'Ma Thein Yix(2),and the decision of the Divisional Cow 
is-'based .on the latter.’ Ip.-my opinion neither. of these - rulings: 
applicable to the present case. ‘a Puy. Ma Le (1) wasa ca: 
which grandchildren by the first wife sued children by the third! 
all-the wives being dead. In the case of Ma Saw Newe vi Ma Fheiny 
Yin(2) the ancestor had.oniy <ne wife. Both cases relate to:partition: 
among: heirs ;when’ the ancestors, husband and wife, were all-dead. 
The present'case is between a grandchild of the first wife om the one: 
hand,..and the second wife and her daughter on: the other han 
haye=not. discovered ‘any ruling applicable to the case, but iti is: 
specifically: provided for in section 271 of the Kimwun Minzy?s 
Ligest,,and the authorities are-summed up in section .226’of. the: 
Attasankhepa Vannana ‘Dhammathat. At first sight ‘the- extracts, 
given in the Digest would seem to refer only to cases in which. tk 
grandchildren’s parents predeceased both their grandparents, but the 
heading of the section contains no Such limitation, and if the-section 
doés:not:apply, to the.present case'l can find no section which does: 
~ The first.extract from-Rajabala contains the followiig sentence’ 
andchildren. refertéd to above are’thosé. whoss ‘parents predeCéased the 
igrandparent who died, first; those whose parents surviv> the grandparent® who 
died first and have-therefore received their due share, should not receive, any more. 
cn the death of the surviving grandparent. weg 
The reason of this sentence is clearly contained in the words “and 
aye therefore received their due share.” Chapter: VI of thes Digest 
contains:some. apparently contradictory rules about. partition between 
one’surviving parent, and the children, ‘and this seems:to account for 
the words we. are, now considering.” The meaning of the clause clearly: 
is that }grandchildren whose parents died after one grandparentyan! 
before the other are excluded from the’operation of the ru f 
ati ey haye already."receiyed their portion, and for) 
, he, rule_is* interpreted in this “sense in the Atfasan 
Vannana without ‘aby reference ‘to the question whether: thep 
ased;One or: both of the grandparents ;— ao 











has red 










ir 
j ovides specifically for grande 
ents predeceased-one or both of the grandparents.” \- 
‘The’ rule “of ‘division’ of- the: atetpa - property is “not 
27%, but there is <-great preponderance of authority 
ndchildren taking $ x $—=*y'>- Inthe words of At/asunkhepa— 
tthe proper e grandparent be divided into four shares, and” 
Le eee ee ae earn Pee tines koe tell naa 
jéd.‘tnto five shares, and let the grandchildren take three shares, ai 
in tWorshares,- - ; ¥ % ; 
regards the :Jettetpwa property the rules cited in. section 271 of 
Digest are about equally divided in favour of the grandchildre 
mis-eighth or one-ninty, In Attasankhepa the rule is. on 


being-out of-timé 6 
- dchildrén ‘wh 


























‘hepa makes a distinction respecting property acquired by 
andpareuts by: inheritance, one-fourth of which only is allotted’ 
1¢ grandchildren. I find no trace of: this in the Digesé, I-do not 
ik it'requires any further consideration.” ie 
“On the authority of the Dhammathats above quoted I must alter 
the plaintiff-appellant's shareof the atefpa property from 4% to'7%, 
‘and his share ot the /e¢tetpwa property from } to-}. . - ie 
~ The Divisional Judge-found that the atelpa property was’ worth® 

677-8-0, and the mi a worth Rs. 550; after giving plaintiff 
shares: of these he added Rs. 18-12-0 as undisputed /ettetpwa. 1 do 
not understand this, Rs. 18-12-0 was the amount of /ettetpwa allotted 
fe plnintift by the Court of First Instance. 

set as‘de the decree of the Divjsioval Court, and I declare that out 
ofthe afztpa property plaintiff-appellant is entitled to Rs. (677-8-0) 
2's = Rs. 304-6-0, and that out of the /etfetpwa property he is entitled 












to Rs, £59 = Rs. 68-32-0. : 

~ Respondents will pay appellant's costs calculated on:Rs. 2100. + 

; Before Mr. Fustice 1; rein, CSL 4 Criminal Abp at| 
yr KING-EMPEROR +. PO HLA. Ho. ago 





i , McDonnell, Assi tant Government Advocate—for the King-Emperor. Sct peat 
Escaping: from lawful custody—Indian Penal Code, s. 224—joinder of charges  ) Fuly 6 

Zi * —Criminal Procedure Code, s, 233. s “1906. 
SSA person charged. with “an offence, and lawfully detained in-custody on. that 
charge, commits an offence under section 224 of the Penal Code if-he escapes from 
such ae eyen if, he is afterwards acquitted of the charge on which he was 
















ga, Charan Singhs x. Queer-Bmpress, (1893) Ye-Ls Re 2x Cali, 3975 
inguished...  , °*S ges “ae : 
‘Dea Shiiay Lalw, Queen-Empresi, (i900) IL, R. 28 Cal, 459, releired t= 
‘A charge of theft and a charge of escaping from lawful custody in which tt 
ised was: detained on account of that theft, cannot be tried together'at one trial. 
E-San Daiky. Crown, (1902) t Le B.-R., 361, referred to. ee 
istiate's judgment appears to me to be. ine 
aid that accused -admitted that: the bullock was 
the “Magistrate‘ believed this. That being ‘so ¢ 

















Criminal Appeat 
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‘for acquitting the 

i lawful custody, namely that’ as-the theft for w! 
résted was not proved. there could .be no offeric 
24, is not sound. The ‘case of Ganga Charan Si 

spreis (1) is not in point. ‘In that case the person 
“the person. who had been accused of the ‘offence but 
an of the’samé name. ‘See Deo Sahay Lal v. Queen-Empre 
The part of section 224 of the Penal Code with which we are co 
tunis thus: “ Whoever escapes from any custody in which he ‘is la 
fully detained for any such offence,” that is, for any offence with whi 
he'js charged or of which he has been convicted. Here the questio 
whether ‘he is guilty of such offence is immaterial. The facts to be 
proved’are that he was charged with an offence, that he was lawfully 
detained in custody for that offence, and that he escaped froin that 
custody. So fas as the evidence goes it appears that’ the arrest and’ 
the custody were lawful. 

~The trial of the two charges at one trial was contrary to se 
of'the Code of Criminal’ Procedure. The theft and ‘the esc: 
“so connected as to form one transaction, and none of the'si 
mentioned in section 233 will cover the joinder. The trial, thee! 
was illegal. See Nga San Daik v:_Crown, (3). As the trial 
illegally conducted it is not open to me to convict the ‘respondeé 
any Offence.” : eens toast ‘ 

I-set aside. the: acquittals’ on-*both.-charges,-a 

respondent be rétried at two separate trials. 

































5 Before Mr, Fustice Irwin, C.S.1. : 
- KING-EMPEROR », TUN AUNG GYAW.. _ . 
“ McDonnell, Officiating Assistant Government Advocate—for the King-Emperor.. 





Dawson—for respondent. - . 
Registration—personating a party t0 a deed ‘before a vegisivation officer—- 
jutchE operice comniited—abebwent by tees bt ne lian’ Reg’ pees 
‘Act}1877, 8: 83 (c) and (d)—Indian Penal Code, ss. 43, 468, f14.0 0 = 
e tly with'six others, mortgaged a piece of land to e 
tered, Brand: T; with G’s knowledge and in his. 
sly: personated two of the joint mortgagors before tk 
false signatures. to the registration endorsements, °° 
Hat ever if B and'T acted without fraudulent or dishonest 
étidn 82 (c) of the Indian Registrati 
no-presumption. of common dishonest 
siracy therein on G’s parts G's 








































ration Act... 
| owners of the land was the appellant Tun Aung Gyaw, 
village heddman. “Two others.were his brother Po, Lin, 
in Po, Kyin... These two were not present at the Registration 
‘Po Tin personated Po Kyin, apd in Byu persotiated Po Lin, 
rote Po Kyin’s name.as’signature, and affixed his thumb 
Pan Byu did thesame.to Po Lin's name. Tun Aung Gy: 
these two persons falsely personated two, others in Ht 
The mortgagee Maung Kyaw said, he knew none: of the; 
se cept Tun Aung Gyaw, and did not know whether the real. Po: 
_Kyin/and Po Lin “were. present or not. He did not prosecute.’ ie. 
=eom int was made by Po yin, againstTun dure aw and Pan Byu- 
Only:in. the course of the trial it was discovered that Pan Byu had 
‘sonated, not Po Kyin but Po Lin. _ = 4 
After charges had been framed Pan Byu absconded and the trial 
procéeded.without him. Tun Aung Gyaw was convicted of abetment 
‘of personation under section 82 (d the Registration Act, and of 
abetment pf forgery. under sections 465 and 114 of the Penal Code. 
One head of charge related to both the personation of Po Lin and that 
of Po Kyin; the other related to the forgeries of the twonames. The 
Sessiofis Judge rightly pointed out that there should have been four 
heads of charge. a EE oe 
Tun ‘Aung Gyaw appealed against the conviction for abetment. of . 
forgery, but his petition of appeal does not in any way challenge the 
‘correctness of. the cenyiction® for abetment of personation. Both 
‘convictions .were set aside on thé single ground that no dishonesty on 
thé part of ‘fun Aung:Gyaw was proved. The learned Sessions Jadge. 
added tha: in his opinion a conyiction under section 82 (¢) of the 
Registration Act would be bad unless dishonesty, or at any rate bad~ 
faith, were established, and that in effect section 82 (c) merely provides 
erhanced punishment for cheating by personation when registration 
business is affected by ‘the offence. The Local Government has 
appealed against the acquittals. ri 
~The Sessions Judge gave no reasons for his opinion. | It was argued ° 
for the respondent that “falsely” means “fraudulently,” I cannot.. 
agree to that, - The expression “ falsely personates”’ occurs.in. section 
179, f the Penal Code, but neither that section nor section 82 of| 
Registration Act makes any mention of either fraud or dishonesty, 
to-my, the-meaning of the section is quite plain. -It was e1 
to ich are not offences under the Penal Code, and” 
intent is immaterial. In’ the case ~of ‘Looth: 
fu placed on section 93 of Act 










































"AIS: Of. which, except. the» 
hose. of section 82 (¢) of th 
uling’ of thé Bombay High Co 


dge' did not discuss the point at all. 2 ee 
‘Tt is important to’ remember that the respondent was not tried for 
any-act Gonnected with the preparation and execution of the mortg: 
id the Magistrate had no jurisdiction to try him for any such act: 
hey were not done in Hanthawaddy ict. “ He was tried solely for 
“abetting offences committed in the Registration Office. There is no 
evidence ‘that respondent opened his lips-in. the Registration Office 
éxcépt to acknowledge his‘own signature. The Magistrate recorded 
~ that he was not convinced that from first to last there was any 


dishonesty in the transaction. There is nothing in-the record from - a 


_. which it can. properly. bz inferred that abetment was committed 
_ instigation or conspiracy. If respondent aided the offences at all be” 


did. so not by act but by illegal omission. If he is guilty his offence, © 


consisted of keeping silence when Po Tin and Pan Byu personated Pi 
Kyin aid Ro Lin, and wen Po-Ni informed the registering officer that 
ilégal omission ? 
“> Section 43 of the Penal Code runs thus:—, 
“The word ‘illegal’ is applicable to everything 
hibited by law, or which furnishes ground for 
“do’-whatever it is ‘legal in. 


a t 2 g ips: Sacto; an 
offence; or prohibited bylaw. Itis only necessary to consider whether 
_ it Would furnish ground for’a civil action. * nC 


* The Magistrate corisidered that there was a fraud coniraitti 
he mortgagee, and assuming that there. was fraud, as 
‘om dishonesty, that perhaps might give Méung Kyaw’a’ rig! 
the respondent, but if so the right would arise from the fact. of: the 
mortgage” rot having been signed by Po Kyin. The. Magistrate’ 
finding that there was no dishonesty shows that he, rightly I think, 
lisbelieved'or doubted some important parts of Po Kyin’: plaint. 4 
When the question whether Po Kyin was really a consenting) part 
no! e or-not is outside the scope of the present ca 
hat the mere fact of the registration of the= mort : 
ed by personation of Po Kyin would furnishground 
ho stcod by: d 


he knew these two persons to be Po Kyin and Po Lin, as-this’an-*- 














Sof any offence-esthinitted b 





5 the matter, but’ with® respect” to of: 
‘abetment of forgery I:think it right to remark that for writing Po‘Kyin's 
nam Tin‘could have been convicted under section’ 82 Rey of ‘the 
stration Act., “The admission that Po’ Kyin hed signed: thé deed 
and theiwriting of Po Kyin’s name were parts of one offerice‘'under_ 
that section, and therefore section 71 of the Penal Code bars a’ second 

















punishment for the forgery if the act amounted to forgery. » < 
“""Tho appeal is dismissed: ‘ 3: a 
rn Best 
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ey Before Mr. Justice Hartnoll. eesguag 
i \ 1,$,M:R. M. OLAGAPPA CHETTY. 
MRAMAN CHETTY AE aNS PYL : 





HH. °. 
. , 4- KYA NU. 5 - - 

.C. Datta—for applicant. | 2, N. Burjorjee—for and to 4th respondents, 
Execution of decree—sale of immoveable —effect o lure to deposit 
feeder parched sori steel Proce Cade Bob, ne een 

*,. ‘The payment of-the deposit required by section 36 of the Code of Civil 
Procedure is not a condition essential to a valid sale of property in execution of 
decree. It trierely constitutes an irregularity in conducting the sale. . 
it Intisam Ali Khan v. Narain Singh, (1883) I. L. R.5 All., 316; Bhim Singh 
¥.Sarwan Singh, (1888) 1. L. R. 16 Cal.,33 3 Venkata v. Sama and others, (1890) 
I; LR. 1fMad., 227; Ramdhani Sahai v. Rajrani Kooer, (1881) 1, L.R-7 Cal, 
9375 Favherbai v. Haribhai, (1881 ) | . 5 Bom. 575; Vallabhany. Fan 
Sunni, (1889) TL. R. 12 Mad., 4543 cited. ©, 2 
2° Certain paddy land was put up for sale by the bailiff of the District 
Court, Pegu, on the 26th April, 1905, and on the 29th April the bailiff 
reported that,it was sold to one Yama of Pegu ‘as he declared to be 
the-highest bidder (sic),’. This Yama‘ is evidently. the: applicant, 
Raman. Chetty. Twenty-five per cent: of his bid wag:not deposited 
tilk the 28td’ Apri Subsequently as the balance of the purchase money 
was not paid'in time, the deposit was Torfeited to Government, and 
resale ordered under section 308 Civil Procedure Code. An applica- 
tion was thade to thé Disttict Judge to review his order and this was 
dismissed. It is now desired to revise the order of Uismissal. on 

e main grounds for revision put forward are :— = 

-..(1) That the-District Judge ought to have had that there was, no 
sale; and (2) that he was wrong in holding that there was a_sale on 
the 28th April; _ ~ ae SAS eae 

+ The cases relied on by applicants’ Counsel with regard to. his first 
ground are-Jntizam Alt Khan v, Narain. Singh (1) and Bhim: Singh 
v, Saxwan Singh (2)2. _ . ° 4 . ee 

4,Jn the first case it was held that owing to failure to pay the deposit: 
betlediatel there was no:salz at all. In the second case the view taken. 

Allahabad case was dissented from, and it was held that failure 
lake the deposit asrequired by section 306 of the Code co 
jaterial jirregularity in conducting the sale. ~My. attent 


( (1883).1. LR. 5 Ally:316,; |. (2)-(1888) I, Le R16 Cal., 










































on the 2¢th ‘April, 1 
> capnot agree. with, the airy fe 
: ¢ 28th April, when the deposit was: p 
me, that-it either took place on the 26th: April,-or not ie 

’The determination of the* point for. decision seems to depend on 
how the words of section 306 should be interpreted: . In the ease. of 
Intizam Ali Khan v. Nar ingh'(1) it was held that ther was no 
gale ji ‘in.as much as the indi: spensable. conditions of the law; as contained 
in! section 306-of the Civil Procedure Code, yore, not” fulfilled by the 
Person ‘declared to be the purchaser. 

i In the case of Bhim Singh v. Sarwan Singh 2.) it Was held that 
failure to make the immediate deposit constituted a material irregu- 
larit in conducting the sale. : : 

ra the case of Venkata y. Sama and others (3), it was held that, 
the delay in making the deposit required by section 306 was an irtégu> 
larity, and the learned Judges remarked :— 

This:Court has held, that the omission to make the deposit iinet: or the 
fact.of the sale taking place before the expiration of pay days, is-not fatal'to the 
sale, unless substantial injury is proved. 

as other words they held that there might be a valid sale, although 

sit was not paid at once, and that it-is not an essential part of; 

the tat that the deposit should be paid at once. - 

Tn the case of Ramdhani Sahai y. Rajrani Kooer () ‘the learned 
Judges remarked.:— 
We think, that the contention of the appellant’s’ pitader, that: section 203 only. 
if to cases of resale under section 309, cannot siand examination, We do, not, 
‘o“explain why the Legislature adopted the expression: ‘resold’ and ‘re; 
section 293 and section’ 308-and while the expression: in section 297 
and:section 306 i8 ‘put up again and sold ;” but it ieguia clear thatthe second. sale" 
whether held under. section 297, section 306, or section a8 isa qesale. Js that 
section! 293 applies to all of them. 

In the cases .ot Favherbai v. Haribhai 6s) and, Ueglladhan 
vy. Pangunni (6) it was also held that a purchaser of. property: at! a 
Court salé"who fails to. pay the deposit directed to be paid: by sections 
is'a defaulting purchaser within the meaning of section 293. 

conclusion at which I haye arrived is that the payment. of the 
‘deposit required by section 306 of the Code is not one of the conditions: 
essential to, create a sale of property in execution of decree;, Where ay 
zed officer puts up property in execution of decree 
ter réceiving bids knocks it down. to the highest Paden 

sale is complete, Section 306 of the-Code 'c 

P irchaser as the person who should-mak 
purchaser, surely there has been a, sale. 
le neglects to demand the “deposit, i imi 


ee | (4) (881) T. 
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ie Pro) wnot pu 
id | nevertheless 












ns 
ularity in conducting the sale, and I 
A theca sale-in execution’ of decree. 
‘That-being so, I’must hold that-in the present :case th 
onthe 26th April. Thé balance of the purchase 
ithin the time, allowed bz section’ 207, and su n 
vas rishtly c ited under section 308. gi . 
‘ation is rejected with costs—one gold mohur. _ 
HRs : 











Before Mr. Fustice.Harinoll. ° 
'S. NARAYANSAWMY »®. JAMES D, RODRIGNEZ, 
{ Hamlyn—for plaintiff.” 
-Pennell—for defendant, - Fie Mk 
“LoaMistake.in agreement—rectification of —Specific Relief Act, 187718. '3ty-— 
Bonde Get Lan noe preston 0h itasttctin (0). aD 
Evidence to prove-a mistake in the terms of an agreement may be brought inia 
suit upon that agreement as well as in a suit to rectity the mistake under section 31° 
of the Specific ‘Relief Act, 18770 ae 
Balkishen Das v. Legge, (1 LL.R. 22 All, 149; Maung Bin v. Ma Hlain, 
frgesy a4 Br EL Beats cloned te Re ee : ae 
“Mahendra Nath\ Mukherjee v. Fogendra Nath Roy Chaudhury, (1897) 2 CW.N. 
260, followed: 5 
It seems to me that Mr. Pennell’s contention must prevail. He pleads 
that ‘the words in the agreement “ for 100 square pawam ” were enter- 
ed'by a mutua! mistake for the words“ for too pawam square.” Under 
seetion 31 of the Specific Reliéf Act-a suit could have been brought to 
_ fectify the mistake, and the Court could have rectified the mistake, if 
it found clearly, that it had’ been made, and ascertained the real inten- 
tion of the parties in executing» the contract. Under proviso (1). to” 
section ‘92 of the Evidence Act‘it therefore seems to me that evidence 
may be.admitted to prove that there was a mutual mistake, and to 
prove what the real tutention of the parties was. It seems to me that 
illustration (e) to section 92 of the Evidence Act, which has been 
teferréd to, by Mr. Hamlvn as in his favour is against him. In that 
illustration to get relicf A would have to prove that the mistake was’ 
suchan one as would entitle him to relief under section 31 of the Specific 
Relief Act. The finding. at which f have arrived, does not seem to. 
me to conflict: with the -findings come’to in the cases of Galkishen 
‘Das. Legge (1) and Maung Bin v. Ma Hlaing and 7 others (2), a8 
-in this case proviso (r) to section'92 of the-Evidence-Act comes: into 
“force. T-agrée with the words of Banerjee,J. inthe case of Mahendra: 
‘Wath Mukherjee v. Fogendra Nath Roy Chaudhury (3), that eve 
of the alleged mistake may be giyen in this suit.’ and not only ina su 
ought undeMsection’31 of the Specific Relief Act. iy es 


his point of law being settled, the suit will proceed. 
(1): (1899)'TL. R. 22 All; 149.~ (2) (1905) 47 Burs. R,, 28; 























(3) ¢1897)-2 C. W. N., 260. 





~S, Tamil of the patiah or so-called “ fifth caste, applied for'letters of/admiit~ 
stration of the estate of M, a Burmese Buddhist, woman deceased, He claimed'to 
“have been her husband ; there was evidence of ‘cohabitation for many-years, and 
- some “evidence. of repute. The application was dismissed on the ground thata 
Hindu cannot contract a valid marriage out of his own caste- - ‘Wate 
* Held,—that in the absence of evidence that the class 0 which ’S belongs have 
adopted the rule observed by Hindus of the recognized castes in these matters, the 
‘ordinary presumption of marriage must. be-applied to the die pert between. S. 
and M j and ordered, that letters be granted to him as the husband of therdeceased,. 
- Baden Singh v. Ma May, (1900) 2 Chan"Loon's L.C., 27; Ma Sin v. Tarakinka 
‘Sex, (1924) 10 Bur. L.R. 260.5 referred to. - Seis 
i Foes, bE. Cc. JF Selven ps. Anamalay the sppellioly applied for 
letters of administration to the estate of Ma Me. He claimed to 
administer the estate on the ground that Ma Me was his wile at the 
time “of her death, His “pplication was opposed by Po Lan one of 
the brothers of Ma Me, on the ground that the appellatit had not been 
the legal husband of his sister. ° ) i 
The appellant when asked his description said-that he was born 
in Madras, and that he was by race Sudra._ Later on in his evidence 
he said he was from birth a pariah. He asserted that Ma Me was. his 
wife, and that he and-she had married 16 or 17 yess reviously. 
There was-no ceremony, but they agreed to live together, and,they did 
go until she died. They had no children. She used to cook,food 
for him, and he used to eat with her. . All along he used to go to the 
Hindu Temple, but he used also to go with her.to the Pagoda and. 
to’Pongyi Kyaungs. He said they used to light candles at the Pagoda 
and worship there. He professed to-know. some Burmese’ prayers. 
“Therewas some.-eyidence that..the (wo were: regarded as man and 
wife. “, Bees ae : hea 
The learned District Judge dismissed his application on the ground, 
that the appellant being a Hindu could not lawfully intermarry with a 
Burmese woman. & BPA, 
It may be that a Hindu of one of.the castes recognized by, the. 
Hindu faith cannot lawfully marry’any one who does not belong'to the 
custe to which he: or she belongs, see Baden Singh v. Ma May (1) 
and Ma Sin v. Tarakinka Sen (2).. Inthe present case however the 
appellant says he is what-is termed by the English a pariah, but. wha) 
is termed in Tamil a panch2ma or member of the fifth caste, 
“*" A fifth caste is not known to orthodox Hinduism, but the déscend 
ants <of the original inhabitants of Southern‘ India -have'! probabl 
adopted'the term in their imitation of the caste system @f thtir Aryai 
conquerors, Although the paridhs may imitate the systems a 
f ices'of the Hindu faith, and may believe many of ils tetie! 
according to its orthotox tenets not within the paje of Hit 
ear : ‘ ee 


1°-(2) (0993) 16 Burs, Re, 26 











































fi) (1900) 2°Chan Teon’s Las 27, 















we binding‘on t 
ge re is no-evidence’ in this’ case that by. customary: Ia) 
jah’ cannot marry’any one who is not-also’a pariah’by bifth. 
‘The frequency of | ‘permanent alliances ‘between’ Tamil -eultivatots 
id ‘Burmese-iomen in this province tends to’show that Tamils of the 
“lower drdees'do-not considet themselves bound by a-rule of:Hindu law 
hich Hindus of the recognizod castes’ regard-as ore of the essentials . 
f their‘teligion'and system. ‘o 
- /Inthe’absence of-anything to show that the pariahs -havé adopted 
“the rulé in their imitation of the Hindu system, I: think ‘thatthe. 
ordinaty presymption of marriage must be applied to the rélationship | 

‘between’ the appellant and Ma Me for so many years aad ‘undér the 

ircumstances which he'details. * 

“If the. appellant was the husband of Ma ie he had the first’ right 
‘to’administer-her ‘estate. 
~... T-would allow this appeal, and aetting asia the aaeda dismissing tlie 

appellant's’ application, andthe order for grant of letters td the 
“réspondent,; I would direct that letters of administration to the estate 

/of Ma Me be‘granted to the appellant'on on his- complying Witte the 
requirements i the law... E 4 

Triving F. V concur, is ‘is 

























Before the Hon'ble CE. Fox, Off. Chief Fudge. .- Criminal 
AH SHEE anp 22 orners v. KING-EMPEROR. Nos, 795 


“Lentaignc—for appellant and applicants. eS vt a S 
*- MeDenn.ll, Assistant-Government Advocate —for the King-Emperot! Fuly 25th: 190 
° ‘Siarch by police officer—persons not qualified to be called in to witness—-Burma 
© Gambling Act, 1899, 83. 6, 7,—Criminal Procedure Code, 1898, ss. 102, 10% ° 
Settion 6 of the Burma Gambling Act, 1899, requircs that all seatches made 
urder.that sectionshall be maze in accordance with the p'ovisiors of sub-section, 43) 
of section 12, and of secticn 103 of the Code of Criminal Procedure, 18,8. 
_-Section.103 of the Cede of Criminal Procedure enacts that the officer’ about to ~ 
“make'astarch shall call-upon fo or inore respectable in':abitants of the locality g¥* 
its Which the place to be-scarched is situate to zttend and witness the’search. «,* 
[he section obviously contemplates that two respectable members of the 
putti¢ and inhabitants of the locality unconnected in any way with Government 
and. officialdom should be called in to witness a search, 
© Hence, when the only witne ses of a search under the Gambling Act were two 
qvard-headmen appointed to their offices by the Commissioner of Police; Pangobe, 4 


- under the Rangoon P. lice Act— 
Held,-that the premises were not duly entered and searched .under thes 


provisions. of section © of the Gambling Act,and.that therefcre the presumption, 
under s.ction 7, that the house was a common gaming-house, was inadmissible. - 
On the 22nd "March: 1906°a building at the junction of roth.and 
Dalhousie Stree‘s, Rangoon, occupied by au institution ¢allin, 
the Rangoon Club, was entered by police officers under a warrant is 
by. the Com: nissioher of Police, Rangoon, under section 6 of the I a 


Gambling Act, 1899. 
>There is much discrepancy. in the evidence as to what. took 


: ard “after the entry into the building. To witacss the. 
the: pol took with them two sd-called lugyis of the quart 
Was aheadman of asth Stregty ‘and the pier aheadman of 261 


4 enck araw ba: 









































there was no'evidence: e: in 
¢ the institution, the prosecution sought. to s! 

conducted a common gaming. house by proving-'th: 
ents of gaming were found on.the premises entered under the: 
visions of section 6 of the Burma, Gambling “Act... The, Magistrate 
‘appears to have had’ much doubt as to..vhether the majority of the 
instrumenjs of gaming alleged to have been found on the search hiad- 
really been found, but-upon the evidence’ of.a superior police officer he? 
came tothe conclusion that some, instruments of gaming had really been‘ 
found.on’the ‘occasion, and he therefore.drew the presumption en} 
by section 7 of the Gambling Act, ard convicted the- accused who 
been found on the premises, and the first accused who admitted th 
he.was-manager of the establishment. The Magistrate evidently: had 
great doubts as to-the feal finding of any: instruments of gaming apart 

ol 


from those which-the superior ‘police:officer said were found’ in his’ 


preserice, Hs said that the two lugvissecmed.to-be-seadyto-swsar 
to. anything whether they actually saw what took place or.not.. They 
obyiously appeared to him to be most unreliable persons. 

I directed further evidence to be taken as to whiat position these 
witnesses’called lugyis hefd. The further evidence shows that they 
were headmen of wards bepented by the Commissioner -of Police. 
Under the Rangoon Police Act the latter exercises the powers of the 
Deputy ‘Commissioner under the Lower Burma Towns Act, 1892. 
Under this. Act. headmen of wards and: elders of block have to perform 
duties and exercise functions similar to those of police officers but to 
a minor extent. , t 

Section 6 of the Burma Gambling Act requires that all searches 
under the section shall be made in accordance with the provisions of 
sub-section (3) of section 102, and of section 103 of the Code of 
Criminal Procedure, 1898. - = ak 


















_.. The Mi ate having convicted solely upon. the. presumption laid 
down as o ‘ory by section 7 of the. GamblingAct-when-premises 
are red under section 6 of the Act, it is for ccnsideration whether 





the premises were in the present case entered under section °6 of the: 
Ac 


t.. 

The building was entered with the object of making a search 
therein. for instruments of gaming. Section 103 of the Codeof 
Criminal /Procedure enacts that before making a search the officer’ 
about to make it shall’call upon two or move respectable inhabitants 
-of thé. locality in which the place to be searched .is sithate to attend 
and witness the search. The search must be made in their presence, | 
and ia list-of things seized in the course of the search and'of the places! 
in which they are respectively found must be prepared by the officer 
signed by the witnesses. . The objects of this provision aie obviou: 
Itis aimed against. possible chica ndunfait-dealingson-the pai 

f officers entrusted with s ‘warrants, and it is in order to ens 


onfidence in neighbours of the person whose house is searched-gn' 
the pu “generally that anything incriminating which may be fot 
in, premises searched shalt be really found, and shall not be what is texm 
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i”. ."Thié quéstion atises ip this case whether the’ section wag 


witnesses of’a se*rch under the section. 





=. Thé section obviously contemplates that two respectable members) 


of the public and inhabitants ef ‘the locality unconnectéd in any wa: 
“with the Governmert and, offigaldom should be called in to witness 
search,. If it were otherwise, a police officer might call in tyo other 
police officers to witness the search, and might say with truth that the 
search had been witnessed by two respectable inhabitants of the locality, 
Such, procedure would obviously be contrary to the spirit ahd intention 
of the section, although it might be within its words. ° 
_“~ In possibly a lesser but perhaps in a more dangerous degree the 
calling in and emplovment of headmen of wards and eldérs of blocks 
_ under the Lower Burma Towns.Act as witnesses of a search under the 
section appears to me not to comply with the provisions of it, 
A ink it unnecessary to considcr whether the two headmen ealled 
in to witness the search in this case were respectable inhabitants of 
* the locality in which the place to be searched was’situate. In any 
“case ‘these headmen were, in my opinion, notosuch persons as section 
103 of the Code of Criminaf Procedure contemplates should be called 
in ‘to witness a search and consequently the premises were not duly 
éntered and searched under the provisions of section 6 of- the Burma 
Gambling Act. Under the circumstances the presumption which 
section 7 of that Act enacts shall be drawn, could not legitimately be 
applied. Th the absence of evidence to show that illegal gaming 
dccurred on the premises, there was no justification for holding that 
the premises constituted a common gaming house under the Act, and 
the convictions of all of the accused were unjustified. 
Iset them aside, and find the accused not guiltv of the offences 
charged against, them. The fines paid will be returned to the accused 


respectively, eee 


ie ° Before Mr. Fustice Irwin, CSI. 
KING-EMPEROR »v. SHWE SO AND 13 OTHERS. 
‘Foint trial of accused—offerices under section 193 Indian Penal Code—Criniinal 
Procedure Code, section 239—“ same transaction.” 
*_ “The words “ same transaction,” in section 239'of the Cede of Criminal Procedure, 
1898; cannot ‘be applied to a whole trial and all the evidence given in it. Hence, 
when several persons are atcused of having given false evidence as witnessesin a 
case, oy cannot bz charged and tried together but must be charged and tried 
‘parately. ° \ 
PB rocelure in trials for offences under section 193 Indian Penal Code, explained, 
with reference to the Folin in Crown v Shwe Ke, (1902) 1. L. BR, R., 268. ii oH 
In the matter of Govindu, (1902) I. L..R. 26 Mad., 592, referred to. f 
‘The fourteen respondents were convicted at one trial of giving bee 











evidence in-a case of dacoity, and fined fifteen rupees each; The Dis- 
‘ id istrate reported the case to the Chief Court because he, con- 
sidered the sentences inadequate. Nes 


The Magistrate says in his judgment that he “thinks the accused 
“conspired fo give false evidence ;» but they were neither charged with 
“nor. convicted of conspiring. The joinder of charges was illegal: see 


with when headmen.of wards -were employed. or/called’ as 


1906. 


July sath ana 


1906, — 
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Govindu's case (1).' The words the: same transaction ” in section 239 
>‘ Code of Criminal Procedure, cannot embrace.a whole trial,: but :only 
*. the examination of one witness. ‘No!ice has been served’ox ‘all of the 
_srespondents except No. 8 Nga. T& and No. r1.San Yun, to:show cause, 
~why new trizls:should not be ordered. No cause has been shown, I 
« therefore set asidg the convictions and sentences passed.on’ (1)*Nga 
Shwe So, (4) Nga Lu Gyi,.(3).Nga Po Than, (4) Nga - Chet, -(5) Nga 
Shwe’ Ngo, (6) Nga Tok Gyi, (7) Nga ShweSa, (9) Nga Chet; (10) Nga 
Hmat Gyi, (12) Nga Pa, (13) Nga Pyaw, and (14). Nga -Tun,‘and 
direct that (hey be retried at separate trials, Z as 
: " Respecting the other two respondents orders will be passed here-" 
after. es 
_» Apart from’ the misjoinder, the trial was defective in another way. 
I cannot find on the record any evidence that the accused gave any 
evidence whatsoever, true or false, 4t the trial of Po Maung. , The 
‘proper mode of proving the fact i8 to put in and read. the original 
deposition, and to adduce oral evidence that the accused is the person 
who gave the evidence recorded in the deposition. The facts that the 
document is genuine and that the evidence was duly taken are presumed 
under section 80 of the Evidence Act. The deposition: is the only 
admissible proof of what the witness said, under section 91. It may;be 
proved by a certified copy under section 65 (e), but the:best method is 
to produce the original. The original deposition should not be removed 
fromthe record of the previous case, but a certified copy.of it should 
be placed on the record of the-trial for perjury (paragraph 306, Lower 
Burma Courts Manual), See.also Crown vy. Mi Shwe Re (2). 








Before Mr, Fusticé Irwin, CSI. 

KING-EMPEROR v. PO YIN avp THA MAUNG. ohh 

Dawson—for 1st respondent. "ese 
LU Appellate Court—altering finding—Cr‘minal Procedure Code, 1898, 5s. 237, 2385 

* 423+ 439» 5 P 5 ‘ lesa $ 
Under sections 423 and 439 of the Code of Criminal Procedure, 1898, a Court of 
Appeal or Revision may alter the finding of the lower convicting Court. But as "a 
tule it would obviously be unfair tothe accused that he should ve convicted of a more 
serious offence to which he had not pleaded in the lower Court. The general 
Principle is that on appeal or revision an accused person cannot be convicted of an 

Offence of which he could not have been convicted by the Court which tried him, 
Empevor-y. Gur Narain Prasad, (1903) 1. L, R. 25 All., 534, dissented from. ~ 
Drworka Manjhee, (1880) 6 C. 1. Re 427 5 Queen-Empeess v.Tindad Khar, (1895) 
I.L. R.8 All., 129; Monrvanjan Chowd ery v. Queen-Empress, (1899) 3C.\V.N., 
ee Queen-Empress v. Lala Ojha, (1899) 3 C. W. Ns 6533 (1899) IL. Rs 26 Cal., 

63 § Kalu Singh v. Mahabir Singh, (1900) I. L. R. 27 Cal., 6605 followed. 
.... The Magistrate convicted Tha Maung of theft, section) 379, and Pq 

FYin of abetment of theft, sections 379 and 114. Tha Maung had 

previous conviction and was sentenced ‘to one year’s rigorous iniprisos 
ment. - Po Yin was reléased under section 562 of the Code of Criminal 
Procedure, 5 ee Res 


(i) (+902) 1, L, R. a6 Mad, 592,, (a) (190a).4 L, B. 
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Tha Maung appealed, and the order of the Court of Session is that 
the appeal be dismissed but the Conviction altered to one undersection 
392. Timay, remark that this is wrong in form. When a conviction 
is altered, whether in accordance with appellant's payee or otherwise, 
it is not correct to say thatthe appeal is dismissed. 

The learned Sessiong Judge then referred the case to this Court with 

“a recommendation that the sentence on each accused be enhanced to 
two years’ rigorous imprisonment: ‘ 

y order of Mr. Jystice Hartnoll, notice has been served on Tha 
Maung ‘to show cause why his sentence should not be efthanced, and 
on Po Yin to show cause why ‘is conviction should not be altered to. 
on» under section 392 and his sentence enhanced. 

The learned Advocate for Po Yin has argued that it is not proved 
that Po Yin seized Tun Gyaw’s lands, and the’efore"there was no rob- 
bery by any. person, and no abetuapnt of any offence, by Fp Yin. 

re 


I consider it proved that Po Yin seized Tum Gyaw’s hands in order 
to facilitate the picking of his pocket by Tha Maung. Although this 
act is not exactly identical with the act desgribed in illustration (2) to 
section 390 of the Penal Code, yet I think it amounts to wrongful re- 
aren within: the meaning of section 339. The offence therefore was 
robbery. 

If Zection 114 applied, Po Yin would be guilty of the substantive 
offence and. not of abetment; but in my opinion section 114 does not 
apply, as Po Yin would not be-an abettor if he were absent. The 


robbery was committed jointly by the two accused, and both are guilty 


of robbery under section 34 of the Penal Code. 

The question then arises whether the alteration of the finding in 
Tha Maung’s case by the Sessions Judge was within the powers con- 
ferred by section 423 of the Code of Criminal Procedure, and whether 
this Court can lawfully alter the conyiction ‘of. Po. Yin under section 
439 read with settion 323. The pnly-ruling I-have. found which sug~’ 

ests,an affismative answer is that of a single Judge in Zmperor y, 

‘ir Narain Prasad (x). On the other side are the cases of Dwarka 
Manjhee (2), Queen-Empress v. Imdad Khan (3), Monoranjan Chow- 
dhury v. Queen-Empress (4), Queen-Empress v. Lala Ojha (5), and 
Satu Singh v. Makabir Singh (6). The general principle which I think 
may be gathered from these rulings is that on appeal or revision an 
accused person cannot be convicted of an offence of which he could 
not have been convicted by.the Court which tried him. In warrant 
cases it is necessary to frame a charge to give the accused due notice 
of what allegations he has to meet. _ Sections 237 and 238 of the Cod: 
of Criminal Procedure contain provision for convicting an accused in 
certain Cases of offencec with which he was not: charged. In the case} 
of Lala Ojha (5), the learned Judges intimated that some other éx- 
ceptions to the rule might be ailowed in appeal, and the one which 


{ {ree} EUR as All. 534+ (4) (1899) RS ae (x86) 
2) (1 “.L.R., 427. 5) W.N., 
(B eeg LER E AR ia, (2 OPS Ca Gal sos? 

(6) (1900) LL.R. 27 Cal., 660. 





1906; 
Kinc-Empxrog 
a 
“Po Yin. 
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1906, they did allow was convicting the a¢cused of the substantive offence, 
\ an for abetment of which he had been tried.and convicted in the Court 
Kino-Empzror 


5 below. One they expressly excluded was “ if there were circumstances 
Po Vin. of aggravation of an offence to which the accused had not pleaded.” 
_ In this view of the law I concur, and Iam. unable to agree with the 

opinion expressed in Emperor v. Gur Narain Prasad (1). ie 

Therefore I think the conviction of Tha Maung for robbery cannot 
be upheld. But I see no reason to.order a new irial as the violence 
used was very slight, the wrongful restraint was the smallest possible, 

As Tha Maung admitted a previous conviction of house-breaking -by 
night under section 456, for which he suffered six months’ imprisonment, 
I think his present sentence of one year for picking a pocket in the 
jungle is undtfly lenient. = 
/ As Po Yin is 33 years of age, and ag he rejoined Tha Maung and 
slept at the same house with him on the night after the theft, 1 think 
the casé was not a suitable’one for applying section 562 of the Code 
of Criminal Procedure. be 

I set aside the order passed under section 562; I alter Po Yin’s 
conviction from abetment of theft to theft under section 379, Penal 
Code, and I sentence him to six months’ rigerous imprisonment. 

I set aside the conviction of Tha Maung for robbery and 1 convict 
him of theft, under section 379, Penal Code, and I enhance his sen- 
tence to two years’ rigorous imprisonment. , 


‘ Pky ae Full Bench—Criminal (Reference). ° 
of 1905. Before the Hon'ble C. E. Fox, Officiating Chief Fudge, 
aa Mr. Fustice Irwin, C.S.1., and Mr. Fustice Hartnoll. 
Decemd 
4905; yenene A. K. NUR MAHOMED ». AUNG GYI. 
- $900... Fordan—for appellant, | Villa—for respondent. i 













2... Magistrate. sending case for-enquiry or: trial under secti 
-Proceduye-Code—Power of High Court t> vevise Magistrates 
Procedure Code, 1898, sections 439, 476; 537- : 

The High Court has power, under section 439 of the Code of Criminal Prace- 
dure, 1898, to interfere in revision with the action of a Magistrate sendiag a persot 
for trial to another Magotate under section 476, sub-section (1), of the Code 
Criminal Procedure, 189 ° : 

Duty of Magistrate taking action under section 476, sub-section (r) explained. 

Bal Gangadhar Tilak, (1902) 1. L. R. 26 Bom., 786, followed. Evanholt 
Athan v. King-Emperor, (1902) 1. L. R. 26 Mad.,.98, dissented from. 

Mokun Maistry v. Valo Maistry, (2902) 1. LB. R., 286; Kali Prosad Chate 
terjee v. Bhuban Mohini Dasi, (1903) 8 C7W.N>735-In the matter of the 
petition of Bhup Kunwar, (1903) 1. L. R. 26 All, 2493 Suryanarayana Row v. 
Emperor, (1905) 1. L. R. 29 Mad., 100; Krishnasawmy Naidoo v. Quecn-Empress, 

Ne B., 388, second edition ; referred to. ie 
\ The following reference was madé to a Full Bench by /rwn, F.:— 

The Magistrate's order purports to sanction the prosecution of 
Nur Mahomed under section 211, Penal Code. Whether the order 
was in substance a proper one or not, its formis bad. Section 195) 
prescribes that no Court shall take cognizarice of certain effences 
committed in, or in relation to, any proceeding in any Court, except— 

li) with the previous sanction, ér 
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(ii) on the complaint of the Court-concerned. The first alterna- 
‘tive, previous sanction, obviously refers to complaints by private 
Parties. In the present case no person applied for sanction to make a 
‘complaint; therefore the -order sanctioning the prosecution’ was 
inappropriate.. The other alternative is for the Court itself to make a 
‘complaint, and that is wh&t the Subdivisional Magistrate did in the 
present case. The prosedure which should be observed in such cases 
is laid down in_ Chapter XXXV of the Code, The orders sending 
the case to the District Magistrate and requiring bail from the accused 
were in accordance With that Chapter. The order sanctioning the 
' prosécution was not. : 
I néw proceed to consider the merits of the case. - The Magistrate 
says that Nur Mahomed “came before the Court and represented a 
deliberate falsehood that the accused has done away with the boat”. 
This is the ground of his coraplaint tothe District Magistrate. Thix 
is what must be proved at the trial of Nur -Mahomed, else he cannot 
be convicted. But the Subdivisional Magistrate doesnot say what 
evidence he propases to adduce to prove the fact that Nur Mahomed’s 
Statement is false. In the juigment I find these words: “ Thereis no 
evidence of any kind to nrove that the accused intended or tried to sell 
or do away with the boat in any other manner”. This was, no doubt, 
a very proper reason for discharging Maung Aung Gyi, but, when it 
‘comes to trying Nur Mahomed, the onus of Proving that Maung Aung 
‘Gyi misappropriated the boat will not lie on Nur Mahomed. It will be 
necessary for the prosecution to prove affirmatively that Aung Gyi did 
not misapproptiate the boat and that Nur Mahomed knew that he had 
not done so. The Subdivisional Magistrate’s order gives no indication 
of how these facts can be proved, andI can find no evidence on the 
record to provethem. In the case of Mokun Maistry v. Valoo Maistry 
(1), I said thaf a Judicial Officer to whom an application fer sanction to 
prosecute is made should constder, “If I were prosecuting this case 
myself, am | ip a position to ‘produce such evidence as, if unrebutted, 
-would ‘support a conviction” ? *I adhere:to that-dictum; and-it certainly 
doés not apply wich less force to a°*case.in which the Magistrate 
himself is prosecuting, as lie is in the present case. 1 the Subdivisional 
Magistrate had considered the case from this point of view, I think it 
i peer certain that he would not have made the complaint which he 
id make. 


The petitioner applied to this Court to revoke the sanction. I have 
no hesitation about that, I revoke the sanction for two reasons, because 
nobody asked for it, and because the Magistrate granted it without 
having sufficient grounds for doing so. But when the sanction is 
revoked, the petitioner is not a whit better offthan he was before. No 
sanction is necessary, because the complaint is made by the Court itself, 
and the revocation of the sanction cannot prevent the trial from ; 
proceeding. . | 

- The. question therefore arises whether this Court can iriterfere | 
under section 439 of the Code of Criminal Procedure. So far as I can{ 


(1) (1902) 1 L, B. Ri, 286, 


19C3." 


A. K. Nor 
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ascertain, the point has neyer been raised in this Court. The High 
Court of Bombay in the éase of Bal Gangadhar Tilak (2) reviewed 
the rulings of all four High.Courts, and found that all concurred in the: 
view that the power of revision conferred by section 439 of the Code: 
of Criminal Procedure extends to orders passed under section 476 of. 
the Code of Criminal Procedure. This judgment is dated roth August 
1902. On 29th September 1902, however, a Full Bench of the Madras. 


-High Court in Evanholi Athan v. King-Emperor (3) overruling a. 


previous Full Bench decision, held that a High Court has no power,. 
under section 439, to interfere when a Court has taken action_under 


section 476. . The ground of this ruling is that under the Code of 7898,. 


‘when action is taken under sub-section (z), such action is not to be 
regarded as an order but as the lodging of a complaint. This ruling 


has been referred to in subsequent ‘judgments of the High Courts of 


Galcutta and ‘Allahabad, viz., Kali Puosad Chatterjee vy. Bhubar 
Mohini Dasi (4) and In the matter of the petition of Bhup Kunwar 
(5), but the question in those cases was different because the action 
under section 476 was taken by a Civil Court. 

In consequence of this conflict of opinion I refer to a Full Bench 
the questions— 5 

(t) ‘Can the High Court under section 439 of the Code of Crimi- 
nal Procedure interfere with the action of a Magistrate 
under section 476 (7) of the Code of Criminal Procedure ? 

(2) If so,°can such interference operate to stop the proceedings. 
of the Magistrate who is acting under section 476 (2) or to- 
render them void if they are completed? 

I add the second part of the second question because I refused to 
stay the proceedings of the Magistrate.to whom the case bas boea 
referred for tria] and they have not come before me at all. 

The opinion of the Bench was as-follows :-»- A 

‘0x, Officiating C. F,—All the High Courts have held that under 
“Criminal-Procedure Code of*882 orders“made under section 476- 
ibjéct"to ‘revision under section 439 of the Code. =‘ 

The first question now referred appears to dcpend upon whethes: 
the alterations made in section 476 by the Code of i898 have. taken. 
away from High Courts powers which they had asserted and exercised. 
In Eranholi Athan v. King-Emperor (3) a Full Bench of the: Madras. 
High Court-has held that such is the effect of. the alterations. The 
ground of this decision was that by the introduction of the words “ and 






-as if upon complaint made and recorded under section 200” in sub- 


section (2) of the section the Legislature intended to make it clear: 
that when action is taken under sub-section (z),.such action is not to bé 
regarded as an order but as the lodging of a complaint, which there is- 
no power to revise. > ms 

Their Lordships’ attention does not appear to have been drawn to- 
the addition of the words “or any irregularity in proceeding’ taken 
under section 476” to clause (4) of section 537 made by the Code of 





(2) (1902) I. L, R, 26 Bom., 785, (4) (103) 8 C. W_N., 73, 
(3) f1g02) I. L. R, 26 Mad., ae | 8 08) LL.R. in 249 
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1898. If the intention of the Legislature in making the addition to 
“section 476 was that stated above, it has nevertheless made it equally 
clear by its addition to clause (2) of section 537 that it contemplated 
“that proceedings under section 476 might be subject to revision, which 
is the. only form in which they could come before a High Court. 

” The ruling of the Madrgs High Court has been considered by a 

* Bench of the Calcutta fligh Coust, and a Full Bench of the Allahabad 
High Court, and lately by a Bench of the Madras High Court. 


In Kali Prosad Chatterjee v. Bhuban Mohini Dasi (4) and Jn - 


the matter. o the petition of Bhup Kunwar (5) thie question was 
whether the High Court had power to-revise an order made by a Civil’ 
Court under section 476 of the Code. That question does not arise in 
the case under reference ; it would be out of place for this Bench to 
-express an opinion on what is an abstract question ip relation to the 
case on which the reference has been’made, It may be noted, however, 
that in the Allahabad case -the learned Chief Justice was unable to 
‘concur in the reasons assigned by the-learned Judges of the Madras 
High Court for the conclusion at which they arrived. 

In the ‘case of Suryanarayana Row vy. Emperor (6) the order 
under section 476 had ben made by a Magistrate, and objection was 
taken that there was rio power to revise. The objection was overruled 
on the ground that the Magistrate had no jurisdiction to make the 
-order. It was said that the Full Bench ruling referrec to above could 
not ‘possibly be held to apply to a case like the one before the learned 
Judges. ° If, however, the Magistrate’s order was.a complaint as laid 
-down by the Full Bench, there could be no jurisdiction to revise it even 
when the Magistrate had acted without jurisdiction under section 476. 

I am unable to concur in the reasons given -by the learned Judges 
ain the Madras Full Bench case for holiling that a High Court has no 
power under the Criminal Procedure Code of 1898 to revise proceed- 
ings of subordinate Criminal Courts under section 476 of the Code. 

The additional words in “sub-section (2) of that section merely 
enable the Magistrate before whom the accused is taken to proceed 
-as if a complaint had been made to him and he had. examined the 
complainant upon it. They do not, in my opinion, make the order 
under the fiist sub-section a complaint itself, and the words used by 
‘the Legislature show that it did not consider that such an order would 
be a complaint. In the ordinary course contemplated by the first 
“section, a Magistrate makes an order under it just as he makes any 
other order. It constitutes a direction, and although it may contain an 
allegation that a person has committed an offence, and it is sent to 
another Magistrate with a view to his taking action under the Code, 
‘it is something more than a complaint as defined in the Code for the 
Magistrate who receives it is bound to take action on it, and has not 
tthe option of postponing issue of process under section _zo2.0r of 
dismissing it under section 203. 

In my opinion the Code of 1898 has made no change in the law with 
respect.to the power of High Courts to revise proceedings of inferior 


(®) (1905) 1. L, R. 29 Mad., 100, 
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Criminal Courts, and 1 would answer the first question referred in the 
affirmative, that is to say if the learned Judge who referred the question 
considers that the Magistrate’s order was one under section 476 of the 
Code it is open to him to deal with it in revision. : 

The second question referred cannot, in my opinion, be dealt, with 
by this Bench. Section 11 of the Lower Burma Courts Act is the only 
section under which any question on-a criminal appeal or revision can. 
be referred to a Bench or Full Bench. The question referred must 
arise in the case, and the decision of.the case must be dependent on it, 
for the Judge who refers must ultimately dispose of the case in 
accordance with the decision of the Bench to which the question has. 
been referred. 

The learned Judge says that he refused to stay the proceedings of 
the Magistrate to whoni the case was referred, and those proceedings 
have not béen before him. Under the circumstances the second 
question is not one on the décision of which by this Bench the disposal 
of any case depends, and is consequently not one on which the Bench - 
is called upon to give a decision, " 

Irwin, $—The Bombay case of Bal Gangadhar Tilak (2) was an 
application for stay of criminal proceedings which had been instituted 
by an order of a Civil Court passed under section 476 of the Code 
of Criminal Procedure. The review, in.that judgment, of the rulings 
on the question*whether the power of revision conferred by section 
439 extends to orders passed under section 476 seems to have been 
quite irrelevant, as Chapter XXXII confers no power on the High Court 
to interfere with any proceeding of a Civil Court. The head note is 
misleading, for in the last sentence of the judgment the learned 
Judges expressly declined to decide whether section 435 or 439 
empowered the High Court to interfere with the action of a Civil, Court 
under section 476. 


=:.. Oni examining thecases cited in that seview, T find that the first two: 


Calcutta cases are very-much in point, though the question is not closel 
reasoned. The third Calcutta casé seems to Have ‘nothing <o do witl 
section 456. The one Allahabad case before a single Judge deals with 
a prosecution instituted by a Civil Court, The Madras case has been 
overruled by a later Full Bench. ° 
e All the Bombay ‘cases related to prosecutions instituted by Civik 
‘ourts. i . 
It comes to this then, that there are no rulings of the Bombay and 
Allahabad Courts directly in point, the Madras Court has tavo apparently: 
contradictory rulings, and there are two rulings of the Calcutta Court, 
unsupported by detailed reasons, in favour of the High Court having 
the power of revision. i a : 
I cannot agree in thinking that the words “er any irregularity in 
proceedings taken under section 476”, which occur in clause (4) of 
section 537, are in point. They .are supplementary to the words 
about want of sanction which were in the Code of 1882, and must, I 
think, be read in the same way. The want of sanction.can only* refer 
to the trial of the accused for an offence mentioned in ‘section 476, and 
I think the whole of the clause reférs to such trial, not to the proceedings 
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of the Court which institutes the prosecution. Moreover, I am not 1905, 
prepared to say that a Magistrate receiving an accused person with an ARN onl 
order made by another Magistrate under section 476 has ‘not the option ~ Minouzp 
of postponing issue of process. I would say that the words “ as ifupon % 
complaint made and recorded under section 200” do not of themselves AuNe Grx, 
‘medify or restrict the powers or-duties of the Magistrate as laid down. — 
» in any sections following, section 200. If so, there.is no reason why a 
Court should not be as free to institute a prosecution without interference 
from the High Court as any private person. I agree with the learned 
Chief Judge that an order under section 476 is a complaint and some- 
thing’more. When first made it is an arder. When delivered to “ the 
nearest*Magistrate of the first class” it becomes also a complaint... The’ 
Judicial Commissioner in Krishnasawmy Naidoo v. Queen-Empress (7) 
said it amounts to a complaint, and I do not think that has ever been 
dissented from. x, 
If it were not a complaint the Magistrate would be precluded by 
section 195 from taking cognizance of the offence on it. c 
While I think that on general principles the High Court ought not 
to have the power of setting aside on revision an order passed under 
section 476, I am constrained to hold that it has that power, because 
Section 476 isnot mentioned in section 435, clause (3), which exempts 
certain proceedings of Magistrates from revision. 
I therefore concur in the answer proposed by the learned Chief 
Judge to the first question, 
As to the second question, if it is not dealt with by this Bench, ‘and 
if the pe under section 476 is set aside, the question will still remain 
undecided, whether there is a real complaint before the Magistrate, 
and whether, if there is no complaint, his proceedings are on that 
account void. This is a very unsatisfactory state of affairs, and it 
emphasizes the inexpediency of interference by the High Court with 
orders under section 476. Nevertheless I can see no reason for dise 
senting from the opinion of: the learned Chief Judge. I agree that the 
question cannot be dealt with’by this Bench. a 
Hartnoll, $.—I concur in the aaswers proposed by the learned 
Chief Judge to the reference. 
It seems to me that the Code of 1898 has made no change in thelaw 
with respect to the powers of High Courts to revise proceedings of 
inferior Criminal Courts. 
Under the repealed Code of 1882 there seems to have been a consen 
sus of opinion, that orders under section 476 were subject to revision 
under section 439, and the words added to section 476 (2) in the Code of 
1898 do not, in my Opinion, operate to make the proceedings of the 
Magistrate under section 476 (1) merely a complaint. Section 476 (2) 
contemplates an order being -passed after such enquiry as may be 
necessary, and that order is something more than a complaint... The 
‘words in section 476 (2) “zs if on complaint made and recorded under 
section 200” do not, in my opinion, mean that the proceeding taken 
under section 476 (7) is to be regarded merely as a complaint and not. 


(2).P. J. L. B, 388, and edition, 
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as an order. The words edded to section .537 of the Code certainly 
contemplate revisional action under section 476, and, moreover, section 
476 does’ not find a place in ‘section 435 (7), which exempts certain 


-orders and proceédings from being called for for the purpose of exami- 


nation. Both these facts go to explain the intention of the Legislature. 
With regard to the answer proposed to the second question I have no 
remarks to add to those made by the learned Chief Judge. 





Before Mr. Fustice Irwin, CSI. 
_ SHWE KiN zw. KING-EMPEROR. 
Young, Officiating Government Advocate for the King-Emperor, 

Evidence—order in which witnesses are examined—direct evidence and corro- 
borative evidence—Indian Evidence Act, 1872, ss. 136, 157- 

Corroborative evidence  upder section 157 of the Evidence Act should not be 
admitted until after the wit! sought to be corroborated has himself been examined. 

Nistarini Dassee v. Rai Nundo Lall Bose, (1900) § C. W. N. xvi, referred to, 

The first witness examined was the headman Maung Pya Gyi. He 
related the substance of statements made to him by Lu Pe, Po Han, 
Ma Ngwe Nu and Po Chok, All this was pure hearsay and inadmis- 
sible ; the Magistrate ought sot to have recorded it. It is true that all 
these persons were afterwards called as witnesses. After they were 
examined evidence could have been given of previous statements made 
by them to the headman, in order to corroborate them under section 
157 of the Evidence Act, but before they were examined there- was 
nothing to corroborate, and therefore at that stage of the case the 
evidence of what they had said to the headman was inadmissible. In 
Nistarinit Dassee v. Rai Nundv Lali Bose (1) it was said that ordi- 
narily before corroborative evidence is admissible the evidence sought 
to be corroborated must have been given, The Court has no doubt a 
discretion to allow eviderice to be given under*section 157 out of the 
xegular order upon gp undertaking by counsel to‘call the witness'sought 
to be corroborated, though such_a.course*will.be found.in_most cases 
‘to._be -inconyenier If necessary, a..ivitness:will-be allowed to be 
re-called to give evidence under this section after tke person sought to 
be corroborated has given his evidence. ° 

1 am not prepared to say that the Court has not such a discretion 

as is indicated in that case, though it is not at all clearPto me that 











* such a discretion is- given by section 136 of the Evidence Act.; but I am ¢ 


strongly of opinion that if such discretion exists it should be rarely 
used, and only for very special reasons. To allow a witness to be cor- 
roborated’ before he is examined is, I think, not only incofivenient but 
likely to cause the Judge or jury to give undue weight to the hearsay 
statements. The Calcutta case I have cited was a civil one, and if the 
course referred to was there inconvenient or objectionable, though there 
were counsel on both sides, it is doubly objectionable in a criminal trial 
where the prisoner is undefended. The prisoner may be gravely pre- 
judiced if the evidence which the witness eventually gives is not so 
unfavourable to the prisoner as the previous statements of the witpess 
proved under section 157. 3 


(3) (1900). 5 C. W. N. xvi, 
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Before Mr. Fustice Haxtnoll. Civil and 





THA KAING v. MA HTAIK. No. 218 of 1905, 
Lambert—for appellant (defendant). | Villa—for respondent (plaintiff). May 17th, 1906. 


Mortgage suits—joinder of parties—Civit Procedure Code, s 32—Transfer of. 
Property Act, 1882, s. 85. ; i 
Section 85 of the Transfer ef Property Act, 1882, lays down that, subject to the 
|, Provisions of section 437 of ghe .Cpde of Civil Procedure,-all persons having an 
‘anierest in the property comprised in a mortgage must be joined as parties to any 
Suit under the Chapter relating to such mortgage, provided that the plaintiff has 
notice of such interest. Though section 85 is not in force in Lower Burma outside 
of ceriain Municipalities, ‘t lays down rule of law which. shquld be generally 
. followed for the avoidance of needless litigation and multiplicity of suits. 
Ma Yin Tha y. Ma Naw, 2 U. B. R. (1892-96), #4 laung Ko v. Mareng Kye 
2.U. B. R. (1892-96), 586; Maung Pev. Ma Tait, 3 L. B.R., 15; Ghulam Kadir 
Khan y. Mustakim Khan, (i895) 1. L. R. 18 All. 109 ; referred to, 
The second and third inds of appeal are :— 
(x) that this suit is defective for non-joinder of all the heirs of the 
‘deceased ; 4 F 
(2) that the lower Court was wrong in granting a decree for 
redemption, when it was proved that the respondent was not the sole 
owner. 
If Ma Htaik was notcthe only person ‘having any interest in the 
property the ‘subject of this suit, I think that these grounds must prevail. 
tion 85 of the Transfer of Property Act lays down that subject to 
the provisions of the Code. of Civil Procedure, section 437, all persons 
having an interest in the property comprised in a mortgage must be 
joined as parties to any suit under this Chapter relating to such mort- 
‘age, provided that the plaintiff has notice of such interest. Though 
this section is not in force in the mofussil, it lays down a general rule of 
lai, that should be followed in order to avoid needless litigation and 
multiplicity of suits. ‘The principle has been discussed in Burma, and 
I would refer to the following cases (2) Ma Min Tha v. Ma Naw (1), 
{b) Maung Koy. Maung Kye, (2) and (c) Maung Pev. Ma Taik (3). 
would also réfer tothe case of Ghulam Kadir Khan v..Mustakim 
Khgn (4).0 . : 
’ The plaintiff would probably in this case have notice of all others 
‘having an interest in the land in dispute if there are any. Before 
passing final orders on these grounds of appeal, I should like to hear 
‘counsel on the question as to whether there are others having an 
iaterest in this property and, if so, as to who they are, © 








Before the Hon'ble C.-E. Fox, Oficiating Chief Judge, and Mr. Ciit Miscollaneow 


Fustice Irwin, CSL. Appeal No, 27 | 
In THe marter or JACOB AGABOB, AN INSOLVENT. fain 
Young—tor appellant, May 5rh, 


Insolvency—Indian Insoloency Act, 1848—appeal from order refusing benefit o 1906. 
a; licatton by appellant for rectic ti arvest—ss, 13, i der pnde Be ~ 
Courts Act, 1900, s, 8—Civil Procedure Code, ss. 545, 639, 647, 4. 

Applicant had filed an appeal against the order of the learned | Judge on the 
Original Side of the Chief Court, dismissing his petition or the benefit of the Act 
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for the Relief of Insolvent Detiors. He applied for an ofder of protection from 
arrest during the hearing of thre appeal. “. 

Fida,—after examination of the law applicable, that such an order could not be 
granted, eo 

Fox, Offg. C..¢—The appellant has filed an appeal ainst 
the order GF learned Thee on the Original Side fsmissineg his. 

tition for the benefit of the Act for the Relief of Insolvent Debtors. 

at has at present to be dealt with is his application for an order 

for protection from arrest pending the hearing of the appeal. 

Clause (d) of sub-section {7) of section 8 of the Lower Burma Courts 
Act, 1900, declares that this Court shall have within the Rangoon 


Town such powers and authorities with respect to the persons and 


property of insolvent debtors, and with respect to their creditors, as 
are for the time being exercisable by a Court for Relief of Insolvent 
Debtors under the Indian Insolvency Act, 1848. : 

° Sub-section (2) of the same section says, inter alia, that the proce- 
dure in insolvency cases shall be, as far as may be practicable, in 
accordance with the procedure prescribed by the above Statute as 
amended by avy enactment for the time being in force. Snb-section 
(3) proceeds to say that nothing in Chapter XX of the Code of Civil 
Procedure shall apply to any Court having jurisdiction within the 
Rangoon Town. The learned Judge who deals with ériginal petitions 
for the benefit of the Act, and a Bench dealing with appeals from 
orders under tha Act, haye therefore to follow the procedure laid down 
in the Act as far as may be practicable. The only power given by the 
Act to grant an s#ferim order for the protection of the insolvent from 
arrest is that given by section 13 of the Act, and that is given to the 
Court to which the insolvent has presented his petition. Section 73 
of the Act which deals with the powers.’of an Appellate Court does 
not give power to such Court to grant an inteyim order for the insol- 
veni's protettion from arrest pending the hearing of the appeal. ‘ 
::.Learned counsel has argued that “as this Court~is,not a’ Chartered 
High Court, itis open.to it to.exercise- powers. under: section 545 of 
thé Code of Civil Procedure in the case. No doubt the first paragraph 
of section 639 of the Code expressly states that nothing in the Code 
shall extend or apply to any Judge of a Chartered High Court in the 
exercise of jurisdiction of an Insolvent Court, but it dees not follow, 
because there is no express provision of a similar nature regarding a 
Judge of a Chief Court when exercising such jurisdiction, that he cart 
adopt the Civil Procedure Code in cases within that jurisdiction. The 
procedure to be followed by Judges of this Court is laid down by the 
Lower Burma Courts Act, and section 4 of the Code enacts that save 
as provided in the second paragraph of section 3 nothing in the Code 
shall be deemed to affect that Act. Moreover, even ifsection 545 and 
section 647 of the Code could be applied to the case, there is nothing 
to stay execution of: the applicant is as a result of the learned:Judge’s 
order merely left in the position in which ‘he was before he applied for 
the benefits of the Insolvent Act. Further, stay of execution is not 
what he asks for. He-asks for an ad interim order for his protéction 
from arrest pending the hearing of his appeal, which is quite a differ- 
ent request from one asking stay of execution of an order or decree. 
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On these grounds I think the appellant’s application must be 
rejected. _ a 
Irwin, F.—I concur. 





BeforesMr. Fustice Hartnoll. Special Ciost andl 
‘ BI YA 0, ON GAING avo MA SHWE'THIT. Appel No, 32 of 
Lentaigne—for appellant (plaintiff). oor wa, 
D. N*Palit—for respondents (@efendants); 1906, 


"Compromise of suit—form of—Civil Procedure Code, s. 375—Evidence Act. 9 
Poni ae Rate Liar ates a 

When a suit is adjusted by agreement or compromise, section 375 of the Code 
of Civil Procedure does not require that the agreement or compromise shall be~ 
reduced to the form of a document, but only that the terms of it shall be recorded in 
the suit, or in other words that a note of the terms shall be made in the proceedings, 
If the Judge omits to make this note, section 91 of the Evidence Act does not oper- 
ate to bar a suit from being brought on the terms of the compromise. 

When an agreement or compromise is made in a suit brought under section-9 
of the Specific Relief Act, the decree of the Court passed under section 375 of the 
Code does not bar any person from suing to establish his right to property and to 
recover possession thereof. ° 

The main ground on which the Divisional Judge decided the suit, 
was that the compromise arrived at in 1900 was not reduced to writing 
and recorded under section 375 of the Civil Procedure Code, and so 
under section 91 of the Evidence Act no ora! evidence of its terms can 
be given. Respondents’ counsel now abandons this position, and 
states this part of the judgment of the learned Divisichal Judge does 
no? apply to the present case, since the agreement was made outside 
the Court, and the terms of the compromise were not known to the 
Court, It seems to me that the Divisional Judge was in error in the 
view he took. Section 375 of the Code of Civil Procedure, in my opinion, 
does not require that ‘the agreement or compromise itself shall be 

‘reduced to the form ofa docufrent, but only that the terms of it shall 
be tecordéd in the suit, or in other words that a note of the terms 
should te made in the proceedings. The agreement, or compromise 
itself, that is made out of Court, may be in writing or by word of 
mouth, In the former suit I see that in the written petition U Bi Ya 
simply asked to withdraw the suit. In the written note the Judge 
recorded that there had been a compromise. It be doi been irregular 
that he did not record the terms of it; but, since they were not record- 
ed, for the above reason there seems to be no bar to.a suit being 
brought on the terms of the compromise. It should also be noted that 
section 375 of the Code of Civil Procedure only allows the decree to 
be final so far as relates to the subject matter of the suit, No decree 
was passed, and if it‘had been, as the suit purported to be, one under 
section’9 of the Specific Relief Act, it could only have dealt with such, 
a suit. “This section distinctly states that it doés not bar any -person 
from suing to establish his title to property and recover possession 
thereof. This suit therefore does not seem to bé barred in consequence 
~ of the previous litigation, nor does Mr. Palit contend that it is. 
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Before, Mr. Fustice Irwin, CSL. 
MAUNG MAN 2. DORAMO. 
Bland—for appellant (defendant). 

Marriage—Hindu and Burmese Buddhist woman. 

A Hindu of caste cannot marry a Burmese Buddhist woman. Ss 

Melaram Nudial y, Thanooram Bamun, (1868) 9-W. R., 552; Narain Dhara: 
v. Rakhal Gair, (1875) 1. L.R.1 Cal. 1; Upoma Ruchain v. Bholaram Dhubi, 
(1888) I. L. R. 15 Cal., 7083 S. Anamalay Pillay y. Po Lan, 3 L. B.R., 2283 
followed. 

Appellant Maung Man attached a house in Po-tha-aung-gon village 
in execution of a money decree against Ma Shwe Me. Respondent 
Doramo applied for removal of attachment, and being ‘unsuccessful. he 
instituted this,suit for a declaratory decree, alleging that although Ma 
Shwe Me is his wife, she is not his lawful married’ wife, as he is a 
Hindu and she is a Burmese Buddhist, ahd she has no right to-his pro- 

erty. ‘The issue fixed was whether the attached property belongs to 
Bocas alone or to him and Ma Shwe Me jointly. 

Plaintiff Doramo was the only witness examined, and _ the parties 
asked the Court to decide the case on his evidence. The Court of 
First Instance found that the property was the joint property of 
plaintiff and Me Shwe Me because they had lived together as man and 
wife for 16 years and the property was acquired after plaintiff had 
taken Ma Shwe, Me to wife. Ma Shwe Me’s share was declared to be 
one half. 

The Judge of the District Court, in a careful and well-reasoned 
judgment, holds that as Ma Shwe Me is not a Hindu, and not of the 
same caste as Doramo, she cannot be his lawful wife, and has no 
interest in his property. One of the grounds of second appeal is that 
there was a valid marriage, and it. was argued that Doramoswami had 
acquired a domicile in Burma, that his personal law had thereby 
altered, and the case-should be decided according to the.law prevailing 
‘in Barma.-~'Thé learned: pleadér, howeyer, could -not.say what that law 
was. “Even if it were shown’ that Doramoswami had changed .his 
domicile, he would still be subject'to the same personal law. , 7 

A Hindu cannot contract a legal marriage except with a woman of 
hisowncaste. Melaram Nudial vy. Thanooram Bamun 41) ; Narain 
Dhara v. Rakhal Gair (2) ; Upoma Kuchain y. Bholaram Dhubi (3). 
In a recent case before a bench.of this Court (4) in which the plaintiff 
said he was_a pariah, it was held that he could contract a legal marriage 
with a Burmese Buddhist, because pariahs are outcastes and the Hindu 
law relating to marriage does not apply to them. In the present case 
there is no suggestion that the plaintif-respondent isan outcaste. He 
described himself as a Hindu, and defendant did not allege that 
plaintiff was not subject to caste laws: The material parts of his 
evidence are “ Ma Shwe Me is my wife. I took her’to wife about 16 


{ (1868) 9 W. R., 5525 | @ 1888) I. L, R. 1§ Cal., 708. 
bes 





2) (1875) 1. LR, ivil Misc. Appeal 34 of 1905, S. 
y Ananalay Pillay v. Po Lan 3 LB. 
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years ago. She and I have been living togetier since then, She bore : 1986. 
me.six children. I do not eat with her, but I sleep with her. I cook Magno Maw 
my own food and eat it. I have a married wife inIndia; She hasno - v. 
children. I own paddy land, which is in my name and in that of Ma —_ Doramo, 
Shwe Me. I gave her only 100 baskets of paddy and about Rs. 60.a om 
* year., 1 also supply her children with clothes. No one gave her to me 
dn marriage, Ihad to wep hewfor about three months. She was living 
with her elder sister.” _ I think it is impossible to avoid the conclusion 
that .Doramoswami is subject to Hindu law, and that Ma Shwe Me is 
not ‘his lawful wife. + i zi 
Another ground of appeal is that if Ma Shwe Me is not the lawful 
wife of Doramoswami she is at least his partner, and ‘the attached 
property should be held to be their joint property as it is registered in 
their joint names, and was acquired by their joint exertions. 
The house in dispute is not registered in their joint names, and 
there is no evidence that it was acquired by their joint exertions. The 
evidence is simply that it was acquired by the plaintiff, and belongs 
tohim. There are no grounds for holding that Ma Shwe Me has any 
interest in it. 
The appeal is dismissed with costs. _ © 


Before the-Hon'ble C. E. Fox, Offg. Chief Fudge and Civik rst Appeot! 
Mr. Fustice Hartnoll, No: 88 of 1905, 
MA LE », PO TAIK, Fune roth 


WV. NW; Burjorjee—for appellant (defendant). | Connell—for respondent (plaintiff). paul 
Bengmi transaction for purpose of defrauding creditors—deed of conveyance not 

in real purchaser’s name—suit by veal purchaser against benamidar for 

possession; 

The plaintiff alleged that he had bought a piece of land, but had caused the 
conveyance to be executed in the name. of defendant (his mother). ‘Shis was 
done fraudulently for the,purpose of. protecting ‘the property- against the claims of 
- Plaintiff's creditors, He:now’sued “hissmother for: possession’ of the’land. 

Held,—that whether the intended fraud was carried out or not, the suit must 
be disinissed. 

‘adu Nath Poddar v. Rup Lit. Poddar, (1906) 10 C. W..N.,' 650; Sreemutty 
De 1a Chowdhrain v. Bimola Soonduree Debia, (1874) 21,W.R., 422; dissented 
rom. 
,Chenvirappa v, Puttappa, (1887) 1-L.R..11 Bom., 708 ; Ye iv. 
(4897) I. L. “ies Mad., es 3 Sioeea. ae i ak Naa 

Symes v. Hughes, (1870) L. R. 9 Equity, 475, referred to, 

Fox, Offg. C. ¢—The plaintiff sued the defendant (his mother) for 
a declaration that a piece of land, which had been conyeyed to her 
some years previous.to the suit, belonged to him, and he asked that 
a might be’ ordered to convey it to hit, and to give him possession 
of it. é 

He founded his claim upon his having bought the land with his 
own money, and he set up taat although the conveyance consequent 
upon-his purchase was made to his mother, it was not intended that she 
should have any heneficial interest in the land, and it was put in her name 
Senami for his use and benefit. 


1906, | 
Ma Le 
2. 
Po Talk 
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"The ‘defendant did nvi claim that she was the real owner of the land, 
but she alleged that the land belonged to another of -her sons. It 


. appeared in evidence that.the plaintiff and this son had done business to+ 


gether for many years as brokers to a firmof millersin Rangoon. At 
the time the property was purchased both were indebted to the firm in 
aconsiderable amount of money. The plaintiff admitted that the reason 
why. the’property im suit was conveyed ‘te hig mother was because the 
firm was about to sue for the money due to it, and in order that if the 
firm got a decrée against him it should not be able to attach the property, 
and.that if he were declared an insolvent the Official Assignee should 
not be ‘able to get it. This is an admission that the conveyancé to his 


* mother was taken in pursuance of fraudulent intentions on his part, atid 


under such circumstances it has first to be considered whether the Court 
should have gfanted him, the relief he asked, even if he did prove that he 
chad bought the property with his own money, and that it was really his, 
There is no distinction in principle between the circumstances of the 
present case, and those of 4 number of cases in which an owner of pro- 
perty has made a sham and collusive conveyance of his property to 
another with intent to defeat his creditors, or perpetrate. a fraud: 

The history of the law Sp licable in such cases has been reviewed 
in an exhaustive judgment of Mookerjee, F.,in Fadu Nath Poddar 
y. Rup Lal Poddar (t). He says that although in the earliest cases a_ 
very stringent rule was laid down to the effect that a person is not en- 
titled to ask a Court of Justice to afford him relief from the consequen+ 
ces of his own misconduct, the later cases enunciate the more lenient 
rule that the real nature of the transaction ought to guide the Court in 
determining the rights of the parties. This last observation was, as I 
read the judgment, in reference to cases in the Calcutta High Ccurt 
alone. That Court has adopted the rule that where the intended fraud 
has been carriéd into effect, the Court will nat allow the true owner to 
succeed in a suit against his benamidar for recovery of what was fraudu- 


_lently. conveyed, but where: no one-has been in fact defrauded, the Court 
-will not-punish the real owner for-his iatention to defraud by giving his 


estate away to another whose rtention of it is an act of gross fraud... 
The distinction is based upon the judgment of Sir Richard Couchyo 
C. ¥. in Sreemutty Debia Chowdhrainv. Bimola Soonduree Dedia (a), 
and it has been adopted in a number of cases in the Calcutta High 
Court including the one first cited. as 
> The Bombay and Madras High Courts, however, do not recognizt 
any distinction between a case in which an intended fraud has been 
completed, and one in which it has not been completed as affecting the 
right of the real owner to recover property from the denami holder, A 
bench of the Bombay High Court in iastiape v. Puttappa (3), 
when commenting on the decision of Sir Richard Couch among othets, 
said :-— es 
These decisions go a long way towards énabling a party to a dishonest trick, by 
which his creditors may have been defrauded, to get himself reinstated when his pur= 
pose hasbeen served, The person entrusted with the property, in order to shield it 
1) (i ; W.N., 650 =a f (2) (1874) a1 WER, “a3. ce 
10 C, W.N,, Ky ‘ 
ee ( (1887) 1. LAR. 22 Bom, 708. ~s 
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against just claims, acts dishonourably no doubt, in rofusing to restore it when called 
ay Tees Coe cot is operates to check knavery if the Courts refuse their aid to the 
sham vendor, 


The Court held that the cases in the English Courts fell short of’ 


supporting Sir Richard Couch’s decision. 
Z In Yaramati v. Chundra (4) Benson, F., refers to the few exceptions 
oF Father guast-exceptiogs to,the general rule that a man cannot set up 
aii illegal or fraudulent att of his,own in order to avoid his own deed, 
and says that with the.exception of the cases to which he refers, there 
will not be-found any authority for holding that a plaintiff can come into 
Court alleging his own fraud, and ask the Court simply’ and solely for 
his own,benefit to set aside the fraudulent deed, or make a declaration: 
to protect him from the threatened consequences of his act, The case 
out of which this appeal arises is one in which there is aothing to show 
that any creditors of the plaintiff were in fact ‘defrauded. It is there- 

“fore a case in which the Calcutta High Court would, but the Bombay 
and Madras High Courts would not, give the plaintiff relief, if he made 
out that the property really belonged to him. It has to be decided which 
course of rulings should be followed by this Court. 

‘ The majority of the decisions appear, to be in favour of the view 
taken by the Bombay and Madras Higi Courts, which was the view of 
the Calcutta Court until the decision of Sir Richard Couch in Sreemutty 
Debia Chowdhrain v. Bimola Soonduree Debia (2). He relied upon 
Symes v. Hughes (5), the correctness of the decision. in which it has 
been doubted by very high authority. 

It is said that to refuse relief to the real owner when no one has ac- 
tually been ‘defrauded in consequence of the fraudulent conveyance, would 
be, to encourage a double fraud on the part of the denami holder, and to 
punish the single fraud on the part of the real owner. In my judgment 
no question of encouraging fraud on the part of the denami# holder shouid 
affect the question. The matter of primary importance is the initial 
fraud whichis a fraud aimed against pereann who might have rights 
against the property’ collusively,conveyed... 0 
., »A fraud committed by one party to, afraudulent transaction against 
the other party to it, should be regarded as of small importance coms 
pared with the fraud against innocent parties who may possibly be 
robbed of their dues by the transaction. 

The Courts are bound not to lend their aid to any one who has en- 
gaged in a fraudulent transaction for his own purposes and benefit, but 
who subsequently finds that the results of his scheme are not what he 
thought they would be. 

In the words of one of the decisions of the Calcutta Sudder- Court- 
“Tt is well_that it should be understood, that when people execute ficti- 
tious deeds for the purpose of defeating their creditors, ayoiding an at- 
tachment or effecting any othet fraudulent purpose, they place them- 
selves completely at the mercy of the person in whose name the fictitious 


conveyauce is made out, and that their plea of the transaction being a. 


benam# one, will not be listened to”. Departure from this rule can, in 
4) 1857) LL. R.a0 Mad, 326. | (5) (1870) LL R.9 Equiy, 475 
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my opinion, only tend to “the encouragement and increase of pernicious 
schemes of fraud which are far too frequent amongst Eastern peoples. 

The particular method adopted by the present plaintiff of hiding 
his property with a view to take it out of the reach of his creditors, is 
even more pernicious than that of a conveyance by an owner to another 
person to hold denami.- Se 

If his creditors had-sued the plaintiff, cr if he had been declared in- 
solvert,,there would have been small chance of the property being traced 
as belonging to’ him, for his name does not appear in any register of 
‘lands. hen an owner makes a fictitioustransfer, the creditors and 
others have at least a chance of tracing the transaction and enquiring 


‘into the validitY.of it, but when*a person buys land and takes the convey- 


ance in the name of another, the difficulties in the way of creditors who 
should have thé right of proceeding against such property for recovery 
of their debts are enormously increased. eSuch transactions should be 
espécially discouraged. q 
Upon his own admissions in the case, tlie plaintiff, inmy judgment, 
was not entitled to receive from the Court the relief he asked for. 
-Upon this ground, which renders consideration of the question 
whether the property was really his unnecessary, I think that the decree 
of the original Court should be reversed, and that the.suit should be dis- 
missed with costs, the plaintiff being also ordered to pay the defendant's: 
costs on this appeal. ; 
Hartnoll, BY agree that this =P ‘al should be disposed of in the 
manner proposed by the learned Chie! Fost ou 
It seems to me that every hindrance possible should be placed 
on the fraudulent disposal of property in order-to cheat creditors, and 
that, where a person makes such a fraudulent disposition or a dispositivh 
with such a fraudulent intention, the Courts should not grant him relief 
by putting him back into the positionethat he was in before he made it, 
‘The refusal of relief in'such cases should certainly tend to restrict thé, 
practice, as. persons; will.be.less:prone to resort;to-fraud:for fear of the 
In-my-opinion-the-protectiom of the créditor. isa much 
more important matter than the granting of relief tc a person who has 
lent himself to fraudulent practices, whether the intended fraud has been 
carried into effect or not. 








" "Before Mr. Fustice Irwin, CSA. 

PEROBSHAW SEROBSHAW vy. GAWRIDUTT BOGLA. 
Agabeg—for applicant (plaintiff). | Lentaigne—for respondent (defendant). 
Pauper suits—“ right to sue” —Civil Procedure Code, ss. 407 (6, 409. 

‘The petitioner had applied in the District Court for permission to bring a suit 
in forma pauperis for damages for malicious @rosecution, Respondent had ob- 
fained a conviction against him, which had been.set aside on appeal on the ground 
that the Magistrate was not competent to try the case. “The Thage of the Disteist 
Court held that the suit was not maintainable becatise the petitioner was not acquit- 
ted on appeal by reason of the original conviction having proceeded on evidence. 
which was known by the complanaint to be false or on the wilful suppression by. 
him of material information ; and the Judge dismissed the application for leave te 
gue as a pauper. 
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Held,—that the question whether the suit was not raaintainable on such a ground 
was one which related to the merits of the case and should’not have been gone into 
i juiry under section 409.of the Code of Civil Procedure; and ordered that 


in 
the District Court proceed with the enquiry into applicant’s pauperismi and make - 


a fresh ordér ander section 
pa Bra Reda v Borumal Re 1 LL, E 26 Made Bs renee 
cogy v. Br, iny, (1 UO, W.N., 705 Mai a V. Ma 5a. Fi, (1902) 
1g Be LBS to0) seceacliad “3 : = 
The ‘petitioner applied for léaye to sue as a Petpet. 7 
Notice was issued under section 408 of the Civil Procedure Code, 
and on the day fixed the petitioner was examined as to his-pauperism. 
Arguments were then heard on the question whether his allegatioas 
showed a right to sue in the Court. The learned Judge then passed 
an order’refusing the application on the ground that the suit was, on 
the face of it, not maintainable. It was alleged in the plaint that the 
defendant falsely, maliciously and without reasonable ‘and probable 
cavse, accused the plaintiff before a Magistrate of having committed 
criminal breach of trust, that he was arrested and convicted and sen- 
tenced to imprisonment, and underwent 14 days’ imprisonment, and 
that he was acquitted on appeal. The ground of the decision that the 
suit was not maintainable is the ruling of the High Court of Madras in 
' Boja’Reddi v. Perumal Reddi (1). In the course-of the argument, 
the applicant’s pleader urged that the question whether the suit was 
maintainable related to the merits, and should not be gone into at this 
‘stage.. He cited Gopal Chandra Neogy v. Bigoo Mistry (2) and 
Maung Kya Buy. Ma Sa Yi (3), and the learned Judge seems to 
have follewed the latter ruling, as he understood it, for he says, the 
point to be. considered is, “ Is there a possibility of the applicant suc- 
ceeding in the present suit, or is it clear, on the face of it, that the suit 
is Hot maintainable” ? bs 
The Court was certainly bound, under the second paragraph of 
section 409, to hear any arguments which the parties might desire tu 
offer, on the question whether .the plaintiff's allegations do not show a 
tight to sue in the Court, but the, learned Judge seems to-have regarded 
that question as a wider question than it really is.~In the caseof 
Maung Kya Bu y. Ma Sa Y (3), Mr. Justice Fox did not say that the 
point to ve considered was whether there was any possibility of the 
applicant succeeding in the suit, but whether there could be any ques- 
tion as to the possibility of his succeeding. In the present case there 





certainly is a question. The point taken by the respondent is not dealt . 


with in any. statute law, and the view of the learned Judge is based on 
a single ruling of the Madras High Court. There may be a great deal 
more to be said on this point when.the suit comes to trial, if it ever 
does so,- One point.that the learned Judge seems to have overlooked 
is that the question decided in Madras was whether a conviction by a 
competent Court is in-all cases a bar to a suit for malicious prosecution, 
and that.in the présent case the Criminal Court of spp ecided that 
the-Magistrate’s Court wes not a competent Court. This opens “up-a 
wide field for discussion. 5 


(1) (1902) 1. L. R.26 Mad, 506. | (2) (1903) 8C. W. Nw 70 
_ ~-@) (1902) 9 Bur. L. R., 130. ie 
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1906. In my opinion there. vas a material irregularity in this. case. The 
Pexonsuaw Court decided a point of law which was outside the scope of the ques- 
Serozsnaw . tion which it had authority to decide under section 409 of the Civil 

wa" Procedure Code, and which pertained to the mérits of the case. 
“Gawaipurr I set aside the order of the. District Court, and I direct that it do 


BOoLs proceed with the ‘inquiry into the pauperism of the applicant, and pass 





+e a fresh order under gection 409, Civil Procedure Code. 
The.réspondent will pay applicant’s costs. » Advocate’s fee Rs. 34. 
Special Civil Before Mr. Fustice Hartnoll. 
Second Appeal Fi g 5 
No, 242 of SHWE PAN anb anorueR 2», MAUNG PO anp ANoTHER. 
1905+ ° R. M, Burjorjee—for appellants (plaintiffs). 
° 
Fay rgths Patker—for respondents (defendants). 
at Mutation of names in Revence Register IX— pyatpaing”—admissibility in 


evidence. 

The “ pyatpaing ” or outer foil of the Revenue Register of Mutations, when not 
signed by the owner of the land, isnot admissible in evidence to prove the terms 
of a report of a transaction in laid made to the headman or surveyor who keeps 
up the Register (Maung Cheik v, Tha Hmat,t L. B. R., 260), But if the head- 
man cr surveyor who wrote the pyatpaing is called as a witness'and gives evidence, 
from his own memory, of the terms of the report, then it is admissible to corrobo- 
rate his statements under section 157 of the Evidence Act. « It may also be usefully 
used under section$ 159 and 160 of the same Act. 

Ma Dan Da v. Kyaw Zan, 3 L.B, R., 5, referred to. i 

Maung Shwe Pan and Ma Thi-sue Maung Po and Ma Ywet to 
allow redemption of two pieces of paddy land -for Rs. 1,120. They 
State that in June tg01 they borrowed Rs. 800 from’ defendants, 
mortgaging their lands without possession as security, that after ten 
months the interest came to Rs. 320, and-so about April (Tagu), 1902, 
in the presence of elders, the land was ‘made ov: the defendants. by 
“way of usufrac ortgage,.so that the lattercould. rent-out the 
‘lands, and take ‘the rent towards the interest, that in 1264 at the 
request of defendants a mutation of names took place before the circie 
clerk, Maung Nyo, and that the defendants will not now allowtedemp- 
tion, as they aver that the lands were given to them outright. 

The defendants allow the lands -were first mortgaged for Rs. 800, 
but state that, when the mutation took place, the lands were sold outs 
right to them for the original loan Rs. 800 plus interest not paid Rs, 320 
plus Rs. 200, balance-of a decree passed against the plaintiffs. The 
defendants therefore plead _a total consideration of RS. 1,320. 

The Court of First Instance gave a decree for redemption, and this 
decree the Divisional Court reversed dismissing the suit. So a second 
appeal has been laid. Both sides allow that there was a mutation of 
names, and that it took place before circle clerk, Maung Nyo, in.‘the 
house of Ywathugyi, Maung Shwe Seik, who is now dead. “The-qués- 
tion-arises whether there was a sale, when this mutation. took’ place, 
or only a usufructuary mortgage, - The burden of proof rests on the 
defendants to prove the sale, at any rate in the first instance, The 
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‘ Z 1 
latest published ruling on the point is that of Ma Dan Dav, Kyaw 
Zan (1). Certain byalpaings were producéd to assist in proving the 
sale. The Court of First Instance would not admit'the pyatpaings. 
in evidence, stating that the ruling in the case of Maung Cheik v. 
Maung Tha Hmat (2) applied to them, as they were not signed 
by the parties, or at leasteby the seller. Thelearned Divisional Judge 
admitted them in evidence and. writes : : 

“ Mating Nyo swears that cn thee2th December 1902, plaintiffs and defend- 
ants came to him and plaintiffs told him that they had sold. outright. the lands in 
dispute to defendants fer Rs, 1,320.” Plaintiffscsigned in Register IX-and the 
witness handed to defendants the outer foils of the register, wiich- he identified 
in Court as Exhibits I and II. These outerfoils were subsequently excluded by 
the learned Judge as inadznissible in evidence under the rulingin Maung Cheik v. 
Maung Tha Hmat{(2). In that case it appears that the thugyi, who certified the 
outerfoil, was not’ called as a witness. It is ruled, however, ‘that the outerfoil, 
which is not usually signed by the owner of the land is not admissible in evidence 
to prove the reporf, and it is further stated that the inner foil, which is admissible 
in evidence, ‘is the report itself’. The inner foil is the register itself, which remains in 
the custody of the Revenue Surveyor. I confess myself unable to follow the argu- 
ment that the inner foil is the ‘ Reportitself”. Transfers are reported under rule 7 
ofthe Rules under the Lower Burma Land and Revenue Act, under whic! 
parties are bound to make report, but are not bound to make the report in ‘writi 
Asa matter of course they almost invariably make the report as they admittedly 
did in this instance by word of mouth. The best possible evidence of the terms ot 
the report, therefore, is the oral testimony. of the Revenue Surveyor to whom it was 
made. , The Revenue Surveyor is legally bound, having received such a report to 
enter. it in the village Record of Rights, and also to furnish to the parties a certified 
copy of the entries. This certified copy is the pyatpaing. 

It seems to me, therefore, that Register IX is not the report itself but is a record 
of the report, and that either the Register itself (referred to by the Chief Court as 
the counterfoil) or the certified copy—referred to as the pyatpaing—are either of 
them secondary evidence: as compared with the oral testimony of the Revenue 
Surveyor as to the terms of the report to him. 

To avoid all doubt on the point, kowever, I summoned the circle thugyi to 
produce the register. He swears that it is missing. I accordingly admit in 
evidence the certified copies of the entries which were as required by. law given to 
defendants and «hich were produced by them: in.the lower. Court ;:and 1 admit 
them as;corroborating the evidence f the Revenue.Surveyor as to the terms of the 
verbal report made to-him by the parties—Soction 157 of the Evidence Act ”. 

In commenting on this extract from the judgment of the lower 
Appellate Court, 1 would note that the learned Divisional Judge seems 
to question the correctness of the ruling in the case of Maung Chetk 
v. Maung Tha Hmat (2), It was not within his province to do so, 
and it is his duty to follow the rulings of this Court, unless and until 
they are set aside by competent authority. He admitted the pyat- 
paings in evidence on two grounds (1) as certified copies of the 
-entries made by the surveyor and ‘which are proved to have been lost 
by the thugyi, and (2) as corroborating the evidence of the Revenue 
Surveyor. 

7 e learned Judge would seem to mean that the first ground for 
their admission would come under section 63 (z) of the Evidence Act. 
Ifso, lam unable to agree with him, “for they are not certified as 
required by section 76. They donot come under section 63 (2) and (5). 


* @)3LBR,5._ | (2) 1L.B,R,, 260 
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They’ are- not proved to be made. from or compared with the 
original, and so do not come under section 63 (3). The point remains 
as to whether they would come under section 63 (4). It was not 
argued. by counsel. I doubt that section 63 (4) refers to duplicates 
of reports. It involves the execution of a document, which implies. 
that the document must have some binding force on the eens 
such as a contract. A report can hardly he said to be executed, 
express, however, this opinion with diffidence, as the point has’ not 
been arghed. But, apart from their being admissible as secondary 
evidence owing to the loss of the copy kept by Government, | agree 
with the learned Divisional Judge that they are admissible in orde: to 
corroborate the-testimony of Maung Nyo, as they purport to be-state~" 
ments made in writing by him, when the report was made to him. 
This view, in my opinion, is not in conflict with the view held by my 
learned colleague, Mr. Justice Irwin, in the case of Maung Chetk v. 
Maung Tha Hmat (2). In that case it was ruled that he Dreipatee: 
was net admissible in evidence to prove: the report, My learned 
colleague did not state that it was not admissible as corroboratory of 
the statement of a witness. The point as to its being admissible as 
corroboratory of the taiksaye’s statement does not seem to have arisen, 
though it appears to have been written by-the taiksaye.. My learned 
colleague merely ruled that a pyatpaing signed by a thugyi, who was 
not called as a witness, was not admissible in evidence to prove the 
report, The part kept by the revenue official should be signed by the 
person making the repori, and then, if proved, it would be an admis- 
sion against him relevant under section 21 of the Evidente Act. 
There would be available both a verbal and. written report,- and this 
Thave ascertained to be.the meaning of my learned colleague, when 
he_wrote :—“ If so signed, it is itself-the report, and is admissible in 
evidence”. I would also further remark that-these pyatparng$ must 
necessarily often be of considerable use under sections 159 and 160 of 
de i ly.referred to 
ould -be have 
er ite. that the 
partiés came to him? It seems to me that both foils and counterfoilS 
might with advantage in.many cases be used under sections 159 and 
160 of the Evidence Act, and that in fact they often are. o e 


Coming to-the facts of the present case, I sée no sufficient reason too 
interfere with the finding of the Divisional Judge. Having weighed 
the testimony of the witnesses and the evidence, it séems to me 
that the balance is much in favour of the defendants’ story. Register 
No. 1 for 1902 shows ah entry of an outright sale for Rs. 1,320. This 
entry would be made at-the close of the sedson 1902-03. The entry 
seems relevant under section 35 of the Evidence, Act. The register 
is kept in accordance with law undér section 83 of the rules under the 
Lower Burma Land and Revenue Act. Maung Nyo is evidently not 
now employed in the Kyontani circle, where these lands are. The 
fact that there is an entry in Register No. 1 of 1902 of an outright sale 
goes far to corroborate the evidence of the defendants. 
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The plaintiffs give no evidence of the transfer of the lands before -. <z906. _ 
lugyis, before the mutation took place, and they do not erplaia in any — 
-way the difference in the consideration alleged by the defendants. fe 

The defendants in their written statement alleged that Rs. 200 of — -nfaune Po. 
the consideration was money due on the decree, and so. the plaintiffs ~ — 
had dn opportunity of showing that this was not true and that the 

» decree had been settled otaerwise. i : 

I am of opinion that defendants have discharged. their burden of 
proof and shown’ that the transaction was reported as a sale, and.. 
unless the appellants can show that the transaction was really not a 
sale, they must, in my opinion, lose _ a ¥ 

Besides the evidence of those present at the mutation of names, 
and with: regard to which, as [ have stated already, I believe the 
‘defendants’ story, one Maung Nyo is produccd. His testimony is not 
sufficient, in my opinion, to show that the transaction was really a 
mortgage and not sale. ~_ ie 

accordingly dismiss this appeal with costs. 


Sawe Pay 


Befoue Mr. Fustice Irwin, CSL. Criminal Revisi 
SAN M¥A 9. KING-EMPEROR. Nags Oe 
D. N: Palit—for applicant. a August a7th, 190 
Previous acquittals or convictions—accused tried twice on same facts—Forest 
Rules, rule 91—Criminal Procedure Code, 1898, s. 403. 
A person convicted under the Forest Act for felling timber in excess of his license 
cannot, while that conviction remains in force, be tried again for felling the same 
timber merely because the evidence of the measurement of the timber given at the 
first trial was incorrect. 
The petitioner took out a license to cut 3 tons of pyingado timber, 
He felled five trees under cover of this license. A forest subordinate 
officer reported that,the measurement of ‘the five trees amounted to 
3°91 tons. - Petitioner was prosecuted for a breach of rule 22 in respect 
of the excess, ‘91 tons, convicted, andofined tworupees under rule 91, 
though the Magistrate in his judgment incorrectly stated that the 
-offerice was punishable under section 22 of the Forest Act. 
The Deputy Ranger subsequently discovered that the measurement 
reported by the subordinate was incorrect,-and that petitioner really 
obtained 7°3 tons of timber from the five trees. The petitioner was then 
prosccuted again on these facts, convicted of cutting 4°3 tons in excess 
of his license, in breach of rule 22, and sentenced under-rule 91 to pay 
a fine of Rs. 30, The Magistrate held that section 403 of the Code of 
Criminal Procedure did'not apply because at the previous trial he was 
tried for cutting only 91 tons in excess of his license. ~.- - - 
‘This is a fallagy. ° In both cases he was tried for cutting timber in 
excess oi the amount allowed by his license, and in both cases the 
timber which was the subject of the prosecution consisted of the same 
five'trees, He was therefore tried twice on the same facts. It was 
the duty of the prosecution to put before the Court true evidence 
respecting the measurement of the timber, and failure to do this at the 
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in respect of the same timber. 
*‘_ I set aside the conviction and sentence, and direct that the fine. of 
Rs. 306 be refunded to Maung San Mya, 


first trial does not entitle the Crown to prosecute the offender again 


Before Mr, Fustice Irwin, ES.L.. 
SHWE THI », KING-EMPEROR, 

Criminal misaspropriation—dishonestly retaining—distinction— Indian Penal 
Code, ss: 403, 41%» “ ieee 

A person who is proved to have dishonestly misappropriated property cunnot be 
convicted of the offence of dishonestly retaining it under section 411 of the Penal 

fe, ‘That section applies whena person who has come honestly into the possession 
of propert Tetains it after discbvering that it is stolen property. Section 75 Indian 
Penal Code applies to section 411 but not to sectioh 403. ° 

Thes stolen bullocks ‘ram away after a.cow and were lost in the 
jungle. They were traced to appellant’s possession the next day. 

he ‘Magistrate convicted the appellant of dishonestly retaining the 
stolen cattle. 

If the cattle had been taken by a thief out of the possession of the 
owner, the inference to be drawn from appellant's posession the next 
day would be that he was the thief. 

The Magistrate no doubt did not frame 2 charge of theft because 
the cattle escaped and were not in the owner’s possession when appel- 
lant appropriated them. The correct inference to draw fom. his 
possession is that he dishonestly misappropriated them, and this is the 
Inference which the Magistrate did draw, as he did not frame any 
charge of receiving. ‘ : 

Mayne says (Criminal Law of Indig, section §45)—‘‘ Retaining’s¢ems 
to have the same relation to receiving that criminal misappropriation 

n ossession_of stolen property 
etained it, after he had discove: t was stolen, he would 
have committed the offence of dishones' ”, I agree with 
that. A person who. is proved to be the thief cannot be convicted of 
receiving, and I think by like reasoging a person who is proved to have 
dishionestly misappropriated property cannot be convicted.of retaining 
it. There is perhaps a defect in the law, in that the punishment for 












* misappropriation is less than for receiving or retaining, but with that 


the Courts have no concern, 

I therefore alter the conviction to one of dishonest misappropriation, 
under section 403, Penal Code, and as section 75 does not apply to that 
offence, I reduce the sentence to two years’ rigorous imprisonment. 
The order under section 565 of the Code of Criminal Procedure is also. 
set aside. 
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(Civil Reference.) Git Refereed 


Before the Hon'ble C.-E. Fox, Officiating Chief Fudge, and’ August 27th, 
fi * Mr. Justice Irwin, C.S. +4 ae ef ee 
edie 
SIVA SAWMY SITIA v. SULIMAN DAWOODJI. PAREK anp AnoTHER. 

Attachment before judgment. ~property outside jurisliction—Civil Procedure 
‘Code, Chapter XXXIV—Reforenc: to ‘High Court under s. 617—grounds for. 

Property outside the local limits of the jurisdiction of a Court cannot be attached 
before judgment under Chapter XXXIV of tho Code of Civil Procedute. 

‘The rulings of the Chief Court are binding on Subordinate*Courts, The fact 
that a ruling of the Chief Court conflicts with a ruling of another High Court is 
me ground for making a reference to the Chief Court under section 617 of the 

ode. 

Ram Pertab Fhowar v. Madho Rai, (1902) 7 C.W.N., 216, cited. 

Pannu Thaven v. Sat! Chatty, (1902) 1 L.B.R., 310 ; Krishnasami v, Engel 5 
(1884) 1LL.R.8 Mad. Serna pals A antibas, (1903) 5 Bom. LR. S05 

followed: _ "1 b 

The following reference was made by the Judge of the Court 
of Small Causes, Moulmein, under section 617, Code of Civil Proce- 
dure :— ° 

In Civil Regular No.°8 of 1906 of this Court (the Firm of Haji 
Dawoodji Pareky. M.C. Arunagir#) the plaintiffs attached about 1,000 

baskets of paddy before judgment. 

Siva Sawmy Sitia applied for removal of attachment on the usual 
grounds, and the case was fixed for hearing on the 14th May. It sub- 
sequently transpired that the paddy at the time of attachment was 
outside the jurisdiction of the Court, and the petitioner’s learned adyo- 
cate now urges that as it has bien held in the case of NV. Pannu Thaven 
v. Sathappa Chetty (1) that only property inside the jurisdiction of 

the Court can be attached before judgment the attachment be 
removed, 

The respondent’s, learned ‘advocate cites the case of Ram Pertad 
Fhowar v. Madho Rai and others’{2), where the Honourable Judges 
of the High Court have ruled just the opposite. 

The 'earned advocate admits that ordinarily this Court is bound to 
follow the rulings of the Chief Court, but urges that as the above two 
rulings were both passed in the same year, are diametrically opposed 
to‘each other, and the point is a very important one, it is most desirable 
to obtain a Full Bench ruling, and asks that the question be referred 
under section 617, Civil. Procedure Code. 

I agree witi the learned advocate, and accordingly refer the question, 
VIB_— 

Can Froperty outside the jurisdiction of the-Court be attached before 
judgment 

7 ‘he opinion of, the Bench was as follows:— 

The District Judge was not warranted in referring the question to 
this Court-under section 617 of the Code of Civil Procedure. He did 
so because one of the advocates in the case urged that a ruling of this 


(1) (1902) 1 LBR, 310, =f (2) (1902) 7 C.W.N, 216. 
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air Court was diametrically épposed to a ruling of another High Court, 
Siva Sawmy Srrta 294 that the point was avery important one, and that it was. very 


‘De * desirable to obtain a Full Bench ruling on it. 
1 SoniMAN, Thé earned Judge was bound to follow the ruling of this Court 
Dawoons Parex. notwithstanding that another High Court had ruled differently on the 
= joint. bi . is $2 


It is for the JudgeS of this Court, and not fo: the Judges of Subordj- 
nate Courts, to decide when a question. should be. determined bya 
Bench or a Fuil Bench of the Court? 

’- In our opinion the ruling-of the learned Chief Judge of this-Court in 
NV. Pannu Thavenv. Sathappa Chetty (x) is correct. ~ * 

The only authority to the contrary is Ram Pertab Fhowaryv. Madho 
Rai (2) in whigh Mr. Justice Sale followed what had been the uniform 
“practice of the High Coust of Calcutta except when Mr. Justice Jenkins 
presided on the Original Side. . ? ax 

A Bench of the High Court of Madras, in Krishnasami v. Engle (3) 
held that section 483 does not warrant the attachment of property. out- 
side the jurisdiction becausé the section itself specifies that plaintiff 
may. apply to the Court to attach property within the jurisdiction ; and 
that section 648 does not enlarge the power of attachment given by 
other: sections of the Code. We have no doubt that this is correct, and 
that the true meaning of section 648 is that it merely prescribes the 
procedure to be observed when powers conferred by other sections of, 
the Code, such a8 168 and 493, are exercised. . 

This view is supported by the decision of the High Court of Bombay 
in Raja Goculdas v. fanktbai (4). 

Our answer to the question referred is, property outside the local 
limits of the jurisdiction of the Court cannot be attached before judg- 


ment under Chapter XXXIV of the Civil Procedure Code.- ° 
a : 
F Bud 2 P ° 
Civil and-Appeal =~ - Before Mr. Fustice Inwin, CS. . © 
“No, 199 of 1905. ie ee a a <—% 
— MAUNG LAW ». SUPPAYA PADAYACHI bes 
ene Sst 1908 Agabeg—for appellant. . : 


Suit for eviction—* house” and site” —house on village land—Surisdiction of 
Court—Lower Burma Town and Village Lands Act, 1898, s. 41. 

A suit for eviction from a.house, for the purpose of cbtaining possession of the’ 
hoyse and site, is essentially different from a suit for possession of the materials of 
the house, In the former case the questiow of title to the house cannot be separat- 
ed from:that of title to the site. When, therefore,-the house stands on-village land 
at the disposal of Government, the jurisdiction of the Civil Courts to try a suit.for 
Bossetsion i barred by section 41 of the: Lower Bu-ma Town and Villagé Lands 

ct, 1898. . = a : 
Moment v, The Secretary of State for India, (1995) 3.1. B. Rus 165) referred to. 


a Appellant's plaint sets ont that he owned a house worth. Rs. roo 
built on village land in Pauktaw village; boundaries specified, that -in 
’ Thadingyut 1263 he allowed respondent to occupy the house free of 





(3) (1884). LL,R..8 Mad, 20: | (4) (1903) § Bom. L.R. 570. ..~ 
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rent on condition that respondent kept it in repair, that in 1266 he 
told respondent to quit, but he- had not done so, Plaintiff, therefore, 
pray Tor a decree ordering defendant to quit pute house. 


efendant denied that either house or site belonged to plaintiff 


and said they were his own. ‘The, case was tried on the single issue, _ 


“<Did defendant occupy the plaintiff's house with his permission as 
alleged in paragraph 4 of the plaint”? 

‘Kiter the evidence had beeu recorded the Judge received copies 
of judgments of the District Court in appeal in two other and 
somewhat similar cages, in which it was held that the, jurisdiction of 
the Civil Court was barred by section 41 of the Lower Burma Town 
and Village Lands Act, Burma Act IV of 1898. Following those judg- 
ménts the Township Court dismissed the suit without discussing the 
merits. . The decree was upheld in appeal by the District Court. 

The principal ground of second appeal is that the question of tit!e 
to the house is distinct from the question of title to the house-site, 
and that in respect to the formér question the jurisdiction of the 
Civil Courts is not barred. It is not siopored that section 41 of the 
Town and Village Lands Act bars a suit for possessionof a site which 
“is at the disposal‘of Government. That question was decided in 
Moment vy. The Secretary of State for Indta (1). < 

The District Judge says: “‘ It is obviously impossible to evict a person 
from a house without evicting him fromthe occupation of the site 
onévhich it stands”. I agree with that. The present suit, in my 
opinion, is really one for occupation of the land as well as the house, and 
is essentially different from a suit for possession of the materials of 
the house. 

The only other ground of appeal which need be noticed is that if 
there.was.any question as to whether the plaintiff had acquired a land- 
holder’s right to the site, such question should have been referred toa 
revenue officer under section 15 (2) of the Town and Village Lands 

~ Act. ~The question of: jurisdiction was not raised at all at the trial of 
‘the suit, andthe Judge’s attehtion having been drawn to it after he 
had.reserved judgment, he ought to have summoned both parties 
again (o hear them on this point; and if the plaintiff alleged'that he 
had the status of a landholder an opportunity should have been given 
him to prove that fact. Plaintiff said he had bought the land from 
Shwe Kun, he thought in 1256, which would be ten years before suit. 
His witness Tun Yaung said Shwe Kun got the site about eight years 
before by lottery, which seems to mean that the Subdivisional Officer 
gave out sites by lot but without any lease or grant. ‘It is not quite 
clear that plaintiff had not the status of a landholder, so faras the 
stecord goes, and ifhe had raised this question in first appeal it would 
undoubtedly have been necessary to remand the case for a decision of 
the point, But the point was not raised in first appeal, and though it 
was mentioned in the second appeal it was not argued. For both 
these reasons I decline to take action on it‘now. 

The appeal is dismissed with costs. é 


(2) (1995) 3 L. B, R., 165. 
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Before Mr. Fustice Irwin, CSL. 
SHWE SEIK 9. M.-A.R. SUMASUNDRAM GHETTI ay nis ATTORNEY 
M. A. R. MERAPPA CHETTI. 
Agabeg—for applicant (defendang). | 2, N. Chari—for respondent (plaintiff). 

Execution of decree—sale of property “subject to mortgage”, “free from 
mi 2” — proclamation of pA his 5 Aer He} Protatare: Coes: 295, 
provisoes (a) and (b). > ra i ; 

When property attached in execution of a decreé is sold “subject to °a 
mortgage”, the auttion-purchaser merely buys the judgment debtor’s (mortgagor’s) 
rights. The mortgagee retains his rights against the property, and has no claim 
on the sale-proceeds or any part of them (proviso a, section 295). Insuch cases the 
* Note” at the foot of the proclamation of sale should be carefully filled up, so-that 
intending purchasers may know what further sum, after they have paid the auction- 
price to the Bailiff, they will have to pay to the mortgagee before they can redeem 
the property. > “ 

When property is sold “‘ free from a mortgage” the auction-purchader becomes 
ths absolute owner of it. The mortganee ceases to have any rights against the 
property, his rights being transferred to the sale-proceeds paid into Court. “In 


“such cases the proclamation of sal2 need not and ought not, to contain any reference 


to the existence of the mortgage " 

‘When a decree-holder applies for the sale of property free. from a mortgage, 
f.¢., asks that alter the sale the mortgage-money may first be paid and only the 
surplus applied in satisfaction of kis own decree, the Court should issue a notice to 
the mortgagee to ascertain whether he assents ( provisy 6, secticn 295). 

Kolandan Chetty in execution of simple money decrée against 
Maung Shwe Seik attached a theatre standing on a plot of land in 
Okpé Town. "In 4is application for attachment he stated that the land 
and theatre were mortgaged to Sumasundram Chetti for Rs: 3,000, and 
he prayed that after sale by auction the mortgage money principal and 
interest should be paid and the surplus only should be applied in satis- 
faction of his own decree. : 

The property was attached by prohibitory order, and a proclamation 
of sale was published on 12th April. »At the fovt of this proclamation 
is a statement that the property is mortgaged to Sumasundram and 
other Chettis “for Rs. 3,000. It/is not siated whether. the property 
would be sold.free of the mortgage or sudject to the mortgage, and the 
printed form of note relating to encumbrances,.at th foot of the forrg 
of proclamation, was entirely disregarded. The date fixed for <sale in 
that proclamation was 13th May. On that day the Bailiff reported that 
all intending purchasers were not present, and he therefore had not 
held the sale. The Judge ordered a fresh proclamation to issue for 2oth , 
May, and this second proclamation was reported to have been published 
on 13th May. It contains no mention of the mortgage. ' 

On «5th May Merappa Chetti presented a petition’ setting out 
that Sumasundram Chetti was merely agent of Narayanan Chetti that 
Sumasundram’s power had been witlidrawn, and Narayanan had subse- 
quently, when returning to Madras, appointed him (Merappa) to be his 
agent ; that Kolandan had attached the property “ adhering to” (ahms 
pyu ywe) the mortgage, but the proclamation of sale contaifted no 
notice that the sale would be held “adhering to” the mortgage. He 
prayed therefore that a proclamation might be issued containing a 
statement that the principal Rs. 3,000 of Sumasundram Chetti’s mort- 
gage had not yet been paid off and that the buyer would own_the 





LOWER BURMA RULINGS.: 259. 





roperty in.continuarice (se¢ Jet) on payment Of the mortgage principal 


‘8. 5,000, and that the sale might be held after explaining these facts 


to the buyer. 

On this the Judge issued a notice to the decree-holder and- judg- 
ment-debtor to show cause why the property should not be sold 
subject to the mortgage. Theorder to issue the notice is in-English ; 
the words used in the notice itself are apaung ha: ko ma lut ma kin, 
which mean literally “not free fiom the mortgage”. 

The parties made no objection, and the Judge directed on roth 
May that the theatre’should be sold by auction subject tg the- mortgage. 
A third proclamation for sale on 27th May was published on aoth Mey: 
The printed form was again disregarded, and the proélamation. con- 
tained a note that as the property was mortgaged to certain Chettis 
for Rs. 3,000, purchasers might buy on paying the ChettiRs, 3,000. 

The theatre was sold on 27th May for Rs. 3,035. The Bailiff in 
his report describes the property, but says nothing about the mortgage 
in the description. £3 3 

A petition by Shwe Seik, dated rgth June, recites that Merappa 
Chetti had put in a petition praying that the salé proceeds be paid to 
him (Lean find no trace of this on the record), that Shwe Seik had already 
paid Rs. 1,960 towards the principal and interest due on the mortgage, 
that the Court had no jurisdiction to determine the amount due on the 
mortgage until the-mortgagee obtained a foreclosure decree; and he 
prayed that after Kolandan Chetti’s decree was satisfied the surplus 

*sale-proceeds be paid to him. : 

On 2oth June the Judge wrote on this petition, “ Put up to-morrow 

with all the proceedings”’, but nothing was done on 2rst. 


On 26th June Merappa Chetti presented a petition setting out the 
previcus petitions and orders relating to selling the property subject 
to the mortgage, and stating that petitioner demanded from the auction 
purchaser Rs. 3,000, but the purchaser had paid him only Rs, 2,275, 
‘saying that he had*paidRs...760 into Court under the orders of the 
Court; he prayed that the balance might be paid out to him. 

On 27th June the Judge passed the order now sought to be revised, 
in which he states that the theatre was sold subject to the mortgage, 
and refercirg to Maung Shwe Seik’s petition of roth June, he holds that 
Shwe Seik is not entitled to the money and rejects his petition. He 
makes-no reference to Merappa’s petition, but holds that he is entitled 
to the Rs. 3,000. On Merappa’s petition he wrote the order “ Pay” 
on 1st July. v - 

The Bailiff’s report of sale shows the price as Rs. 3,035, one-fourth 
of this, Rs. 760 received, Bailiff’s commission Rs. 77 deducted, and the 
balance Rs. 683 paid into the Treasury. He further shows Rs. 3,000 
as payable to the mortgagee, and therefore Rs. 42 to be paid. into 
Court by the deéree-holder ! 

~ On 6th July the diary shows Rs. 683 paid to Merappa and Rs. 77 
to the Bailiff. 

-it is obvionts that the dispute which has oczasioned this application 
for revision would never-had arisen had the Judge exercised ordinary 
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care and intelligence in dealing with the case. He seems to think 
that selling subject to the mortgage means selling free of the mortgage, 


+ which is exactly the contrary. 


Bat the initial error lay in the Judge’s failure to pay any attention 
to the terms of the application for execution. Nothing could be clearer 
than the words in which the -decree-holder desired that the theatre 
should be sold free of the mortgage and that ths mortgagee should have 
the first.claim on the sale-proceeds. This course requires the consent 
of the mortgagee under'section 295, proviso (4). Therefore the Judge 
‘should at once-have issued notice to the mortgagee to ascertain whether 


he assented. Instead of doing so he issued a proclamation of Sale in 


terms which might safely be relied on ‘to- create future disputes 


“between the purchaser, the mortgagee and the parties to the suit. 


When passing orders ®n Merappa’s first petition, if the Judge really 
thought that the effect of his order would’be that the mortgagee would 
have the first claim on the sale-proceeds, he ought not to have issued 
the third proclamation, but ought to have explained to Merappa tbat 
the second proclamation was allright. If the mortgage was to be 
extinguished out of the sale-proceeds, there was no reason why the 

urchasers should know anything about the mortgage. If, on the other 
Fund; his order to soll subject to the mortgage meant What it says,. he 
should have taken care that the proclamation was properly worded, 
and that the Bailjff explained to bidders that he was only ‘selling the 
judgment-debtor’s right to redeem, and that the mortgagee still retained 
his right to realize his money by sale of the theatre. The note on the, 
proclamation which he actually signed leaves it to purchasers to guess 
whether the Rs. 3,000 is to be taken out of the price or is to be paid in 
addition to the price. 5 

‘The order of 27th June, in which it -is declared that hecau8e the 
property was sold subject to the mortgage, therefore the mortgagee i: 
entitled to-the sale-proceeds, is; when taken Ji ly, a flat violation o} 
> oly infcrence hat'the Judge meant 
exactly the contrary of what be-wrote:- There are plenty of irdications 
of a similar confusion of mind in the parties. The purchaser’s extra» 
ordinary action in paying three-fourths of the purchase money to the 
mortgagee instead of into. Court indicates clearly that the terms of-the 
proclamation led him to believe that the mortgage money was to be 
taken out of the sale-proceeds, ‘The theatre was improperly stated in 
the proclamation to be worth Rs, 3,000, and it is extremely unlikely that 
‘the purchaser was willing to pay-Rs. 6,035. ‘ 

Eherefore, although the order complained of is, when ‘taken literally, 
wrong and indefensible, J am: not at all sure that it is-not-in accordance 
with what Maung Shwe Seik believed that he was assenting to on 19th 
May, To reverse it now would be likel? to create»more hardship and 
more litigation than leaving it untouched. 

The petit is therefore dismissed, but 1 make no order for'costs. 

In the petition for revision Sumasundram is-wrongly named as res- 
pondent.instead of Narayanan. Merappa-is the agent of Narayafian, 
and Sumasundram has no /ocus standz:in the matter. : 5 
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Beforé the Hon'ble CE. Fox, Offg. Chief Fudge, and Mr.. Fustice 
“4 Irwin, CSL. : 
ON v. THE ITALIAN COLONIAL 
LEONG AE re z TRADING COMPANY. < 

Higinbotham—for appellant (defendant). | Connel/—for respondents (plaintiffs), 

Company Law—Foreign Company suing in British Court—description of plain- 

~ “Hf company in plaint—practice. | 3 i 

A foreign company may sue in a British Court inits corporate name accordin; 
to the law of its country, but it must preve that it is a company duly inccrporati 
under the laws of that country: S 

Newby v. Von Oppen, (1872) L. R.7 Q. B., 293, referred to, 

», A plaint was filed in the District Court of Amherst in which the 
plaintiffwas described as follows :—‘“The Colonial Trading Company 
of : Trieste, (Limited), formerly carrying on business as the Italian 
Colonial Trading Company in Moulmein by thcir duly authorised agent 
A. N. Stathacopulos.” ° 

The plaint was somewhat ambiguous, and the. learned Judge may 

be excused for having taken the suit to be one to recover Rs. 5,1 17-10-9 
due, for principal and interest upon a promissory note. The. suit, 
however, was really to recover the balance of an account stated and 
eed to by the defendant, together with interest on that balance. 

The defendant had been_ given credit in the account for the amount 
due for principal onthe promissory note. The account was of the 
amounts paid to the defendant as advances for buying paddy and of the 
brokerage he had earned, and it was alleged that the amount (Rs.5,000) 
- of the promissory note had been advanced to the defendant irrespec- 
tive of the paddy transactions, but that at his request it was brought 
into this paddy account, The defendant appeared to the~suit, and 
amongst other defences contested the Court's jurisdiction. He ap- 
plied for stay of proceedings on the ground that he had filed a suit 
against the plaintiff company in this Court for an account of what 
was due to him in respect of his dealii with it in paddy, claiming 
.that about 'Rsy. 50,090 would, be found due to him.’ His suit in this 

Court is against “ The Italia. Trading Co., ‘Limited’, a Company 
registered with limited liability and having its chief registered office 
at Rangoon”. The District Judge refused to stay the suit in his Court. 
The defendant did not, further appear in it, and it was finally heard 
and determined in his absence. He. appeals to this Court upon, 
amongst other grounds, the ground that the plaintiff company has no 
existence as a company, and there was no one authorised to represent 
it. i 2 

From a petition filed inthe process record, it would appear that 

A. N. Stathacopulos produced to the ne Sguhe of the Court a power 
of attorney ‘said to be from the plaintiff company. This power of 
attorney does not anpear to Lave been laid before the Judge. - The 


~ Registrar endorsed on the petition “‘ Leave given to verify”. The” 


Registrar evidently acted in ignorance of the complications which 
are self-evident on the description of the plaintiff company in the plaint. 
By. the use of the word “Limited” in the description, it would at first 
sight appear as if the plaintiff company were.a British company, or a 
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company.of some British Colony or of India. By the law of England, 
India, and, I understand, ef British Colonies, the word “ Limited” must 
be used as the last word in the name of every trading‘company formed 
on the principle of having the liability of its members limited to the 
amount unpaid on their shares, or to such -amount as members, respec- 
tively, undertake to contribute to the assets of the company in the.event 
of the company being wound up, I am not aware, and it is unlikely 
that any nation.of which the languaue is not English, requires companiés, 
under its laws to add an English word with a technical meaning to its 
name. Another striking. thing about the description. of the plaintiff 
company arises op the words “formerly carrying on business as the 
Italian Colonial! Trading Company.” Under English law the name of 
a company is an essential: a company cannot change its name or 
trade under any other than its registered name. 

Counsel for the plaint?ff company was not able to give very defin- 
ite information as to either the constitution or the name of the company 
if one exists at all. It would appear, however, from the headings on 
some of the later letters filed that the real name of the company on 
whose behalf the suit purported to be brought is “ Societa Anonima Colo- 
niale di Trieste”, and that there is another company whose name is 
“Societa Coloniale Italiana’’. In an affidavit filed in the suit in this 
Court by Michael Emmanuel Sevastapulo, who describéd himself as the 
Manager in Burma of the Colonial Trading Company of Trieste, Limited, 
he says that he yas formerly the Manager of the Societa Coloniale Ita- 
liana, Limited, which, though it had ceased to carry on business in Burma, 
continues to carry on business at Milan and elsewhere. On one of the” 
occasions on which the suit was on the board for hearing, Mr. Eddis for 
the plaintiff company stated that the plaintiff company had ceased to 
exist, its business having been acquired by ihe Societa Anonima 
Coloniale di Trieste. e . oe 

The one certainty to be evolved out of thesé statements and ‘the 


-Mescription of the plaintiffs in the plaint in the -suit -in.-the. Amherst 
Court is that such" description is entirely. wrong: -There are no com- 


anies bearing the names “ The Colonial Trading Company cf Trieste, 
Dinnited,” and “ The Italian Colonial Trading Company ”. m 7 

Mere misdescription of a plaintiff might be matter for amendment, 
but there are other matters which go to the root of the plaintiff company’s 
claim in this case. Assuming the suit to have been intended to be 
brought 6n behalf of the “ Societa Anonima Coloniale di Trieste’, there’ 
was nothing before the Court to show that this institution is an incor- 
porated company under the laws of Italy. If it is only a firm, then, ac- 
cording to the law of India, the names of the parties constituting the 
firm must be stated in the plaint. 

If it is a corporate body under the law of Italy, then undoubtedly it 
could as such sue under its corporate naine in British Courts through- 
out the world, In Newby vy. Von Oppen (1) Lord Blackburn said: 
“There can be no doubt since the cases of Dutch West India Co. v. 
Van Moses and Henriques v. Dutch West India Co., which was a 

aN 


(1) (187) LR. 7 Q.B., 293. 











proceeding against the bail of the defendan: in the other case, and was 
affirmed in the House of Lords, that a foreign corporation can sue as 
plaintiff. Lord Raymond, in a note, tells us that the original cause was 
tried at nisi prius before Lord King, when Chief Justice’ of the Com- 
mon Pleas in 1734, when it-appeared that the cause of action accrued 
in Holland ; and adds ‘ and upon the trial Lord-Chancellor King told me 


he made the plaintiffs give in evidence the proper’instruments whereby ° 


‘by the law of Holland they were effectually created a corporation 
there.” - * 
" Lord Blackburn went-on to say; “It. myst often be a nice and diffiz 
cult question whether a continental company is really,by the law of 
.its own country, a corporation or not.” A 

Proftssor Westlake remarks in his work on Private International 

Law that “ the right of foreign and Colonial corporations to carry on 

- business in England, without any authority tc that effect from Parlia- 
ment or Government, has now passed unquestioned for so long that it 
may be considered to be established ; it is g very exceptional instance of 
liberality.” i 

If this is so, and our laws are exceptionally liberal in allowing a 
foreign company to sue at all in our Courts, it is not demanding too 
much from them if we ask them to give’ some proof. that they are 
corporations under the laws of their own country, and that they are such 
bodies as those to which we of all nations are exceptionally liberal. 
No doubt it may cause some trouble to get together the necessary evi- 
dence of incorporation, but it cannot be dispensed with. One foreign 
Company trading in India apparently considered it necessary to obtain 
an Act of the Indian Legislature to meet the difficulties which might 
arise. Irefer to the Comptoir National D’Escompte de Paris, Act 
3890 (Act VII of 1890). 

In the case at present before us there is no evidence whatever to 
show whether the “Societa Anonima Coloniale di Trieste” is a com- 
pany incorporated under the laws of Italy or not. 

A further difficulty ati in connection with the statement that this. 
“company formerly carried “on business as the Italian Colonial Trading 
Company, or more properly the “‘ Sociéta Coloniale Italiana.” Accord= 
ing to an English lawyer's ideas of companies, it could scarcely be that 
such statement was correct, and, from Mr. Sevastopulo’s affidavit in the 
suit in this Court and Mr. Eddis’ statement, it is not correct, 

If it is the case that the Societa Anonima Coloniale di Trieste has 
acquired the Burma business of the Societa Coloniale Italiana, proof of 
this should have been given in the suit in the Amherst Court, 

The defendant’s contracts in respect to which the cause of action 
arose were (1) the contract of employment 2s a paddy broker, evidenced 
by the letter of the 8th July 1g01, and (2) his promissory note ofthe 
15th September 1902. . gr 

The.,original letter shows that it was written by Mr. Sevastopulo on 
behalf of the: Italian Colonial Trading Co., Limited. The promissory 
note is in favour of the same company. It is not endorsed to the 
Colonial Trading Company of Trieste or to the Societa Anonima Colo- 
niale di Trieste. If the suit-were a suit on the promissory note, as the 
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1906. ©» learmed Judge thought it wis, the plaintiff company could:not succeed 
7 _- _-without the note having been endorsed'to it. The suit being one onan. 
Luonc. Au Foon account stated between the Italian Colonial Trading Company (properly 
‘Taz natsan. the Societa Coloniale Italiana) and the defendant, the plaintiff company 
CotontaL*. had to show how it was entitled to recover from the defendant an 
Trarine actionable debt due to another company. There was an entire ahsence 
Comrdnr... of evidence as to this,-and under the circumstances the plaintiff could 
— not succeed. . ° 
I would allow the appeal and dismiss the suit with costs and order 

the plaintiff company to pay. the defendant's costs of this appeal. 
Irwin, F—1-concur: 


Primival Revision , Before Mr. Fustice Irwin, C. S. 1. 


(No. 625 of 1906. . o_ [i PHA LAUNG. 
September gth, ~° RINGRUBRROR 3 ANG RON. 
1906. 5 % 14. BAH RAM, 
Sl 4 5. YON SHE. 
&. HTAUNG RHINE. 


Common intention—act done by several persons in furtherance of—Penal Codey 
5. 34—abelment and being present at commission of nffence—Penal Code,’ $s. 114, 
334, Y . “y 

Section i14, Penal Code, does not apply to any person who would not be punish: 
able as an abettor if he were absent. A person who would be so punishable is, if 
present at the ctimeppunishable not as an abettor but as a pciaeinae: 

When several persons unite with a common object to commit a crime, all. who 
assist in the accomplishment of that gBject are guilty of the principal offerfce, not of 
abetment—section 34, Penal Code. 

The appeal of these six persons was summarily dismissed by the 
Sessions Judge. 

The finding that the 3rd, 4th, 5th and 6th acoused abetted the offence. 
‘of voluntarily causing hurt with spears and thereby committed an, 
offence under sections 324-and 114, Penal Code; is a‘contradiction in 
ternis;for section 114 enacts that'a person shall in certain circumstances 
be-deemed to"have committed, not abetment, but the principai offence, 
Therefore, if section 114 applied, these persons ought to have been con- 
victed simply of voluntarily causing hurt with a spear. 

But section 114 does not apply, because it is clear from the judgment 
that none of the four would, if absent, have been liable to be punished 
as an abettor, " 

The Magistrate did not expressly find, as he ought to have done, 
what acts each of the accused committed. The material part of the 
complainant’s story as set out in the judgment was that accused 3; 4, 5 
and 6 beat him with their hands and he fell on the ground and was 
unable to do anything.. Thea 4th accused saf.on his breast, and 6th. 
accused pressed his teff hand with the leg. Thea 4th accused called 
the 1st accused-to spear the complainant. First and 2nd accustd both 
speared him. Then helpcame and all the accused ran away. 

Assuming that the Magistrate held all this to be proved, and that the 
4th and 6th accused hele the complainant while the rst awd 2nd.spe&sed 
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him, the spearing must be held to have beer done in pursuance of the 
common intention. of. those four persons, aad the 4th and 6th accused 
are guilty.of voluntarily causing hurt with a spear, not under section 
114 but under section 34, Penal Code. « 

As for the 3rd and 5th accused, there is no ground whatever for 
assuming that they assisted in the spearing, nor thatthe common inten- 
tion of them and the agheg accused went beyond.beating the complain- 
ant with their hands. ‘Their cqnviction for abetment of spearing was 
illegal. For beating the complainant with their hands they are guilty 
of voluntarily causing hurt, under section 323, Penal Code. A 

T.alter the conyictions of No. 3 Laing Ron, and ‘No.5 Yon She 

, accordingly, and I reduce their sentences to six months’ rigorous im- 
prisonment, which has almost expired. 





Before Mr. Fustice Bigge. 
Ba MYA SHI v, HENRY PO SAW. 
_ ‘Pennell—for applicant. | McDonnell—for respondent. 
.. Defamation—irrelevant and malicious statements in oral evidence, plead- 
ings, ap} lications or affidavits—Indian Penal Cage, s. 499, Exception 9. 

J S are not absolutely privileged to insert any matter they please into 
their. p! ings, Applicatiors and affidavits, or to make ahg statements they like 
when giving evidence, Such statements, if irrelevant and defamatory, may fall 
within the scope of section 499 of the Indian Penal Code, and questions regarding 
them must be exclusively decided by reference to the provisions of that section. 

Qusen v. Muhunt Pursoram Doss, §:86s) 2W. R., Cry 363 Queen v. Purso- 
vam Dose, (1863) 3 W. R., Cr. 453 Greene v. Delanney, (1870) 14 W. R, Cr. 
273 Augada Ram Shaha v. Nemai Chand Shaha, (1896) 1, L. R. 23 Cal., 867 5 Kali 
Nath Gupta v. Gobinda Chandra Basu, (1900) 5 C. W. Nu 2933 Giribala Dassi 

y, Pran Krishto Ghosh, (1903) 8 C. W. N., 2923 Haidar Aliv. Abru Mia; ( 905) 9 
C.W.N., 911 5 Isuri Prasad. Singh y. Umrao Singh, (1900) 1. L. R. 22 All, 2345 
Kirga Ram v. Empress, (1887). P. R. Crim, 41; Fateh Muhammad v. Empress, (1880) 
P.-R, Crim,, 129; Kirpal Singh v. Hukam Singh, (1889) P. R. Crim,, 131; Maya 
Das. v. Li War seeh (1893) P. R. Crim. 645 folicwed. 

|Baboo 'Gunnéth Dutt Singh v.°Mugneeram Chowdhry, (1872) 1 Ben. L. R,, 
3213 Bhikymber Singh y.: Becharam ‘Strear,_(1888) TLR. 15 Cah, 2653, Seamart 
v, Netherclift, (x8: bin R,2C.P.D,, 53; Wathyt Muleshoar v. Lalbhat Ravidat, 

1889) 1, L. R. 14 Bom. 97; Woolfun BE: vy. Fesarat Sheikh, (1899) |. L. R. 27 

LL, 262 ; Abdul Hakim v. Tey Chandar Mukarji, (1881) 1. LR. 3 All, 815 5 
Queen-mprers v. Rabaji, (1892) 1.L.R, 17 Bom, 1273 Queen-Empress v, Bal- 
krishna Vithal, (1893) I. L. R.17 Bom., 5733 In ve Noger % Trikamjt, (1894) 1. Le 
R. 19 Bom., 340; Emperor v. Bindeshri Singh, (1906) |. 1. R28 All, 331; In ve 
Barket, (1897) 1. L. R. 1p Al 200; Sullivan vy, Norton, (1886) 1. L. R. 10 Mad, 
28; Maniaya v. Sesha Si i (1888) I.L.R.11 Mad. 477; Hayes v. Christian, 
(3892) I. L. R. 25 Mad., 416 ; Raman Nayar v. Subramanya Ayyan, (1893) I. L. 

17 Mad., 87 ; Queen-Empress v. Govinda Pillai, (1892) 1. L. R. 16 Mad. 2353 
Kundan v. Ramji Das, (1879) P. R. Civil, 421 ; referred to. 

The very important question raised in these proceedings is whether 
the Petitioner Maung Mya Thi is liable to prosecution under section 
499, Indian Perial Code, for statements contained in his affidavit 
sworn on the 17th October 1905 and filed in support of his petition 
dated the 27th October 1905, praying for transfer of Criminal Rega- 
lar Mo. 442 0f, rgo5in the Court of the Additional Magistrate. of 
Nyaunglebin from that Court to the Court of some other Magistrate. 
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The application for transfer was granted and the petitioner was 
acquitied and he is now being prosecuted in Criminal No. 144 of 1906 
in the Court of the Special Power Magistrate of Pegu under section 
499, Indian Penal Code, in respect of statements made in such affidavit, 


It was assumed.by Counsel for both parties that under English law 


. such statements would be absolutely privileged under the rule that 


neither party, witness; Counsel, Jury nor ‘Judge can be put to answer, 
civilly or criminally for any words used urally or in writing ia discharge’ 
of his respective functions. But it would seem from what is stated 
at page 227 of Odger. on Libel and Slander that that rule may be 
subject to certain qualifications. The learned author says: “ A‘re- 
“mark made by'a Witness in the box wholly irrelevant to the matter 
“ of enquiry, upcalled for by any question of. counsel, and intro- 
“duced by the witness for his own purposes, would not be privileged.” 
So'that it would seem that relevance to «he issue on which, as al 
appear hereafter, so much stress has been laid by the Calcutta Higl 

ourt, and d faith as reqiiired by the gth exception to section 499, 
Indian Penal Code, may be important factors in determining whether 
a witness is protected or not. 

In Queen vy. Mohunt Pursoram Doss (1) it.is clear that the learn- 
ed Judges did not thjnk that any absolute privilege existed pfor they decid- 
ed the case exclusively on reference to section 499, Indian Penal Code ; 
and in Queen v. Pursoram Doss (2) in which the petitioner had been 
convicted: under section 499, Indian Penal Code, for the words used 
by him in the witness-box, Glover, J., while stating that ‘‘ English 
law gives reat license to a defendant in the position of Purseram 
Doss, and. | suppose it may be conceded that by English law the 

etitioner would be privileged”, decided that as he had not used the 
detamatiey expressions complained of in good, faith, he was nots pro- 
tected by the gth Exception to section 499, Indian Penai Code, and 
ly -convicted.- ay 









I think further that the Judge erred in looking outside the Penal Code itself for 
the purpose of ascertaining the criminal law of this country with regard to defam* 
ation. Ifthe facts which are the subject of'a complaint fall .within the’ limits 
of the definition in section 499, construed as the section ought to be according to the 
plain meaning of the words therein used, and if they are not covered by any of the 
exceptions to be found in the Code, then, in my judgment, they amount to defam: 
ation quite irrespective of what may be the English law on thesame subject, 


It is clear from these cases that up to the 3rd August 1870 the 
Calcutta High Court was of opinion that such a question as that now 
under consideration must be exclusively decided by reference to the 
terms of section 499, Indian Penal Code, 

On the 25th July 1872 the important? decisionin Baboo Gunnesh 
Dutt Singh v.. Mugneeram Chowdhry (4) was pronounced .by the 
Judicial Committee of the Privy Council.. The appeal wasin respect 





*Cr, 27. ¢ 
(4) (1872) 11 Ben. L. R., 32. 





865) 2 W. R., Cr., 36, (3) (1870) 14 W. R. 
8 bse3 3W.R, Crs 45. | 33) if 
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of a suit for damages in respect of statements made by witnesses in a 
judicial oeeeaing, and at page 328 their Lordships said: 
This action has been called a suit to recover damages for defamation of 


1906. ~ 


Mx Tat 


a 
character. Their Lordships are of opinion withthe High Court that if it had been, Henry Po Saw, 


strictly speaking, such an action, it-could not have been maintained ; for they agree 
+, Tegpent of evidence even oy them tpt onth in fodical proceoding, Theis Tarde 
» Fes evidence given on on i 
ships held this ad fs which certainly® has beat recguead by all the Courts of 
this country, to be one based upon principles of public policy. The ground of it is 
this, that it concerns the public and the administration of justice that witnesses giving * 
their evidence on oath in a Court of justice should not have before their eyes the 
fear bE iperis harassed by suits for damages; but that the only penalty which 
‘Hey should incur if they give evidence falsely should be an indictment for perjury, 
In Bhikumber Singh v. Becharam Sircar (3), which, was a suit to 
recover damages for slander, the statement coruplained of being alleged 
to have been made by the defendant while being examined as a wit 
ness in a case before a Magistrate, this rulin; their Lordships was 
referred to in the argument but not in the judgment. But the Court 
following Seamay v. Netherciift (6) held that the plaintiff disclosed no 
cause of action, A 
In Aigeda Ram Shahgv. Nemai Chad Shaha (7) it was held 
that a defamatory: statement made in the pleadings in.an action is not 
absolutely privileged. In their judgment the learned Judges dissented 
from the view taken by the High Court of Bombay in Nathji Muleshvar 
v. Lalbhai Ravidat (8) to which I shall refer when I review the-cases 
on the point decided in that High Court. They referred to Queen v. - 
Pufsoram Doss (2) and Greene v. Delanney (3) in these words: 
«These rulings are, we think, binding upon us, as we do not think 
‘it possible that a statement may be the ‘subject of a criminal prose- 
“cution. for defamation and at the same time inay be absolutely 
" privileged as far as the Civil Courts are concerned”. 
As to Gunnesh Dutt Singh.v. Mugneeram Chowdhry (4) they said 
_as.followsi— 6 + : : en 
In the casg of Guntesh Dutt Singh ve Mugneeram Chowdhry (11.B, L. R., P.C., 
321,28) the Judicial Committee said that they agreed with the High Court that 
witnesses cannot be sued in a Civil Court for damages in respect of evidence given by 
them upon oath ina judicial Proceeding. And theyistated the reason to be that it con 
cerns the public aad the administration of justice that witnesses giving their evidence 
on.oath in a Court of Justice should not have before their eyes the fear of being ha- 
rassed by suits for damages, but that the only penalty they should incur, if they give 
evidence falsely, should be an indictment for perjury. ‘This dictum is said to establish 
the proposition that the same absolute privileges exist inthis country.asin England, 
and that, as the pleadings in an action would be absolutely privileged in England, 
‘they must be so here. We do not think the dictum establishes anything of the 
kind. The Judicial Committee, in the course of their remarks, do not mention the 
Penal-Code but it does not follow from that that it was not present to their minds, 
and it may quite well be that the dictum. in question was founded on the- exrep- 
tion tu section'y99, as the evidence given by a witness on oath would certainly 











within that exception, whenever his statement was relevant to the question in issue, - 


It is clear then that on 2gth of June 1896 the view of the Calcutta 
High Court. was” unchanged and that the learned Judges did not 
peak Bea pag 3 2 si 
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consider that Gusnesh Dutt Singh v. Mugneeram Chowdhry (4) had 


. established the absolute privilege contended for here, and which will be 


seen later, has been conceded bythe High Court of Bombay in conse- 
quence of that decision, : . : 

Much stress was: laid before me by petitioner’s counsel on the 
words: The Judicial Committee in ts -course of their remarks do 
not mention the Penal Code; but it does’ not follow from that that it 
was not-present in their minds” ; but from the very important words 
that follow, it seems clear that the learned Judges thought that their 
Lordships had in view the gth exception to section 499, Indian Penal 
Code, and that evidence given by a witness, when relevant to the 
question in issue,—a most important qualification,—would be within 
such exceptiom i 

, In Woolfun Bibi vi Fesarat Sheikh (9), it was held that when 
certain statements alleged to be defanfatory were made by certain 

ersons in the course of their evidence as witnesses in a Court of 
Faatica and were relevant to the issue in the case under enquiry—a 
most important qualification which it would seem was suggested by 
Augada Ram ‘Shaka v. Nemai Chand Shaha (7)—such persons:could 
not be prosecuted for defamation in respect of those statements. . The 
petitiongrs had beea convicted under section 500, Indian Penal Code, 
and the Sessions Judge, in referring the case for the orders of the High 
Court, referred tp the authorities contained in the third paragraph of 
his letter, which is set out at page 263 of the report. 

The judgment of the High Court is in these terms: « 

Itis clear that the statements alleged to be defamatory were made by the 

in the course of their evidence as witnesses in a Court of Justice, for these 
Statements were relevant to the issue in the case under enguiry, Under these 
circumstances, upon the authorities cited by the Officiating Sessions Judge, we 
think that the accused cannot be prosecitted for defamation in respect “of these 
statements, cs 
+.The-case of Kali Nath Gupta.v, Gobinda-Chondra Basu (10). was 
‘not quoted-to.me at the hearing. Init it was held that statements 
made by parties to the suit in the pleadings are prot privilezed and a 
charge for defamation is maintainable in respect of them, The,learned 
Judges said :-— . 

It has been held by the Bombay High Court in the case of Nathji Muleshvar 
vy. Lalbhai Ravidat ® that no action for slander lies for any-statement in the 
pleadings or during the conduct of a suit against a party or witness. in it. That 
ruling has, however, been considered and expressly dissented from by this Court 
in the case of Augada Ram Shaha vy. Nemai Chand Shaha (7). We think that we 
must follow ‘that ruling. It has been sought to impress uporwus that it was. 
erroneous on the ground that there is, in principle, no difference between the case 
of a witness giving evidence in a suit, who is admittedly privileged, and a 
party making a statement in the pleadings; and it has been. urged that the 
whole principle on which that case was» deci?ed was unsound, We are 
unable to take that view, and in particular it seems tous that there is a 
very obvious distinction between the case of a witness who is bound.hy law to 
say all that he knows on a particular subject, even thou h-he consequence may 
be that his evidence will include defamatory matter, and a patty conveying a 
perfectly unwarrantable and irrelevant insult in his plaint against the opposite 
party, asin this case, - 3 


ce ape 
(9) (1899) IL. R. 27 Cal, 262, | (10) (r900) 5 C. W. N., 293+ 
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In Giribala Dassi v. Pran Krishto Ghosh. (11), which also was not 1906.» 
quoted to me, it was held that,“ A person would be rightly convicted ~~ ygy, Tyr 
“ under section 500, Indian Penal Code, for making a ‘defamatory state~. ae 
“ ment in an affidavit, if the statement made was wholly irreleyantto the Henry Po Saw, 
“enquiry to which the affidavit related”. The learned Judges referred ° —= 
to.Gunnesh Dutt Singh. Mugneeram Chowdhry (4) and proceeded 


‘to say :— 4 3% * F 
” It is obvious, upon a reading’of the observations to which we have just referred, 
‘that the principle underlying observations is inapplicable to the facts of the 


- present case. Here, the petitioner was not examined in a Court of Justice ; and 
ie not make the statement in answer to any question put.to him either by 
any pleader or by the Court, but that he made the statement of his own accord, 
>and most,wantonly in respect to any inquiry where such a statement was wholly 
irrelevant. = - 

In Haidar Ali v, Abru Mia (12), which gain was not quoted to 
me, it was held that. “ The statement of the accused in the case of a 
“‘ deposition was not privileged under section 132 of the Indian Evidence 
“ Act, as it was a voluntary’statement not felevant to the issue in the 
“case in which he deposed and was not elicited by the pleader putting 
“ questions, aud as, further, the accused was actuated by malicious 
“motives against Haidar Ali”, ® 

From the reyiew of these cases it appears to me that the Calcutta 
High Court has really never swerved from the decision given in 1865, 
and that the latest utterances of that Court are against the contentions 
put forward on behalf of the petitioner. 

Turning to the decisions of the Bombay High Court, it was held in 
Nathji Muleshvar v. Lalbhai Ravidat (8), which, as has been seen, 
was dissented from in Augada Ram Shaha v. Nemai Chand Shaha 
(7), that no action for slander lies for any statement in the pleadings 
or during the conduct of a suit against a party or witness in it. Sea- 
man v. Netherclift (6) and Gunnish vy. Mugneeram Chowdhry (4) were 
_seferred to and followed, and at page 100 the learned Judges said [with 
Abdul Hakimsy..Toj-Chandar Mukarji (13) in view] :— 

,. We doybt whether there is ‘anything in the circumstances of this country which 
‘makes it less desirablé'from the point of view of public policy as concerning the 
public and administration of justice as it is expressed by the Privy Council in the 
case above cited, that such statements, though false and malicious, should in no 
case be made the subject of civil action quite independently of the question as to 
their being criminally punishable: 





Their Lordships, therefore, very largely qualified their judgment in 
teference to proceedings under section 499, and guarded themselves 
against expressing any opinion on the point one way or other, 

In teed Bepress v. Babaji (14), it was held that a witness can; 
not be prosecuted for defamation in respect of statements made by him 
when giving evidence in a judicial proceeding. The learned Judges 
naturally laid great stress on Gunnesh Dutt v. Mugneeram (4) and 
quoted Bhikumber Singh - Becharam Sirkar (5) with approval. 





(11) (1903) & C. W.N., 881) E. L.R. 3 All, 81: 
Wand oCwNeoe | GB MRE RS Bamssay, 
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‘But the most.importart: case in favour of the petitioner is Queen- 
Empress v. Balkrishna Vithal (15), in which Fulton, J., in a most 
weighty judgment, in which Telang, J., though with much hesitation, 


Dv 
.Henrx Po Saw, concurred, decided that the protection of a witness for statements made 


in the witness-box is absolute and that he cannot be prosecuted for 
defamation for making such statements. The learned Judge after 
referring to “ Maxwell on the Interpretation of Statutes” and to “the 
decision in Nathji Muleshvar v. Lalbhai Revidat (8) said :— a ® 
If, then, it must be admitted, as I think it must be, that public policy requires. 
athat witnesses shall not be harassed by the fear of suits for damages, it must, I think, 
“be conceded that.it is equally undesirable that they should be liable to be prosecuted 
for defamation. i $ 

I pause here to observe that the learned Judge'appears today dow! 
the immunity from civil action more broadly than is recognised by the 
decisions of the Calcutta High Court. : 

» Toresume. - He then proceeds to make some very pertinent remarks. 
as to the protection afforded to witnesses from prosecutions for perjury 
by reason of express sanction of a Court cégnizant with-the facts of the 
case in which the false evidence is said to have been given being 
required, which would be wholly unavailing if it. were open to any 
private individual to prosecute for defamation; and the conclusion he 
arrived at was that, section 499 was not intended to include statements. 
made in the witness-box. i : 

Though Telang, J., concurred in ‘this judgment, his remarks as to 
limiting the meaning of the-words of section 499 so as to exclude 
therefrom any evidence given by a witness hefore a Court of Justice 
are worthy of very serious consideration. ‘ 

In Jn re Nagarji Trikamj? (16), in which a pleader who had.re- 
ferred to some witnesses as “ loafers”, was convicted under section _500, 
Indian Penal Code, and fined, it wag held, reversing the conviction and 
sentence, that, in the absence of express malice, which was not to be 
presumed, he-was protected-by exceptiomg to section.4oo, Indian Penat 
Code: In the course of their. judgment the learnéd Judges“said they 
were inclined to share the doubts expressed by Telang; J.) in Queen- 
Empress v, Balkrishna (1§) and referred with approval to Greenev. 

* Delanney (3)-and their words are certainly worthy of quotatioh:— = « 

The extent of the witness’s privilege is not as yet clearly settled—see Lord 
Bramwell’s dictum in Seaman y, Netherclift (2 C. P. D. 53 at p. 60) ; and in Queen- 
Empress v. Balkrishna (i5), Fulton, J., retains from laying down that wholly irreles 
vant statements of a witness may not come within the scope of the enactment we 
are now considering. It-would then be difficult, in the present state of the author- 
ities, to state with reference to these decisions the limits of the privilege they concede 
to witnesses charged criminally for defamation. It would, however, in our opinion, 
be beyond.the province of mere interpretation to engraft a new exception on the 
definition. bi - 

The legislature has enacted a general exception in favour of Judges,—to wit sec 
tion 77 of the Indian Penal Codesand ineection 132 of the ae Evidence Act 
-has gone a certain length in protecting witnesses against the criminal law ;it may be 
assumed that it had no intention of going further.” As stated in Macaulay’s Report 








(15) (1893) I. L. R..17-Bom,, 573. | (16) (1894) I. L. R. 29 Bom, 344. 
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on the First Draft of the Penal Code, the requirenient of ‘good faith’ was inten- 
tional in section 499. Withcut, however, importing into this carefully. consi 

statute the rules of the Common Law of England based on public policy, we are of 
opinion that a witness in India is adequately protected by the exceptions 1 to 9 in 
section 499, where the’ defamatcry statement is not untrue to the knowledge of the 
Person making it. If, however, it be untrue to his knowledge the real cffence com: 
mitted is,-as pointed out by ghe Privy Council in Baboo Gunnesh v. Mugneeram 
(supra) (4), that of false evidencg ; and the Court would not, when such is the offence, 
sallow the onus of proof fo've shiited, ee Prosecution having recourse to section 
499, as that would be tantamount td dispensing with the salutary provisions of sec- 
i 195 of the Code of Criminal Procedure, which are clearly ‘on public 

fey. i e 


Despite the judgment of Fulton, J., on which naturally so much 
*reliange has been laid, it ‘cannot certainly be said that tne Bombay High 
Court has spoken with a certain voice in favour of the petitioner’s con- 
tention, and indeed there can be no doubt hat the feeling of af least 
three of the learned Judges, as shown by the cases, was against it. . 

The Allahabad High Court has held in Abdul Hakim v Tey Chan- 
dar Mukarji (13) that the law of defamation which should be applied 
to suits in India for defamation is that laid down in the Indian Penal 
Code and not"the English law of libel and slander. 

In i900 the point came again before the same Court in /suri Prasad 
Singh v. Umgao Singh (17), in which the Indian authorities were 
reviewed by “Aikman, J., in whose judgment these words are to be 
found, which cannot be lightly disregarded :— ; 

It may be true that the principles of public policy which, according to English law 
and some Indian decisions, ought to guard the statements of coaneel and witnesses, 
apply with equab force to the statements made by accused persons for their own pro- 
tection. But, as was remarked in the case of Abdul Hakim v. Tej Chandar Mukarji 
(13), when there is substantive law which can be appealed to for information and 
polencss the safer course is to lock there to ascertain Some intelligible rule or rules 

y which the determination of cases like the present should be regulated. The 
Indian Legislature might, had it chosen, have so framed section 499 of the Indian 
Penal Code as to afford to parties, counsel, and witnesses in this country the same 
Brotection against indictment_fer defamation which they have in England. The 
t'remains that it has:not seen St to'do so, This case, therefore, must, I hcld, be 
-decided according:to the Indian Penal Code. 
>” The case of Eviperor v, Bindesh?i Singh (18),in which it was held 
that “Where an accused person applies for the transfer of the case 
“ pending against him to some other Court, supporting his application 
x Bas affidavit, he cannot, or at least ought not, to-be prosecuted 
“under section 193, Indian Penal Code, in respect of statements made 
“therein ”, does not seem to me to apply to this inquiry. 


It was decided in reference to Jn the matter of the petition of 
Barket (19) in which it was beld that “ A person seeking by an appli- 
“cation in revision to get rid of a conviction. standing against him is 
“incapable of tendering his own affidavit in support of such applica- 
“tion,” and consequently that, if he did tender such an affidavit, he 
re be prosecuted for false statements which might be contained 

erein. " - 2 








’ (17) (tg00).1. L. R. 22 All, 234. i} (18) (#906) 1. L. R, 28 AIL, 331. 
(19) (1897) I. L. R. 19 All, 200, 
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“omgebe | The authority of the Allahabad High Court is absolutely against the 
Mz Tut petitioner's contention; that.of the Calcutta High Court-is also against 
v. tt, while that of the Bombay High Court, while to a certain extent in 
Hawry Po Say. its favour, is certainly not unanimously so. The authority of the Madras 
— High Court, howeyer, has been throughout almost consistently in 
favour of it. ; ; : Bie ak 

-In Sullivan.y: Norton (20) the Court hetd thet an advocate in India 
cannot be.proceeded-against civilly or criminally for words uttered’ in’ 
his office as an advocate. 

"In Maniaya vy, Sesha Shet.# (21), it was held that the statements of 
witnesses are privileged, and, if false the remedy is by indictment ‘for 
perjury and not ‘for defamation; the learned Judges basing theit deci-" 
sion on Seaman v. Netherclift (6) and Gunnesh v. Mugneeram (4). 

In Hayes v. Christian (22), it was held that when a person who was 
being defended by Counsel interfered in the examination of a witness 
and made a defamatory statement he was rightly convicted of defama- 
tion, as he had not-used the words in the ordinary course of any legal 
peoceedings; so that his words were not privileged, even under the 

nglish cases, and:that he was not protected under any of the excep- 
tions to section 499, Indian PenalCode. This case is not an authority 
in favour of the petitioner. . 

Ramaw Nayar v. Subramanya Ayyan (23), which decided that'an 
action for defamation cannot be maintained against a Judge for words 
used by him while trying a cause in Court, even though such words are 
alleged to be false and malicious and without probable cause, is very 
“thorough” in its out and out application of English law, and strongly 
in favour of the petitioner, as in Queen-Empress y. Govinda Pillat (24). 

Turning to the decisions of the Punjab Chief Court, it was held in 
Kundan v. Ramji Das (25) following Gunnesh Dutt Singh v. Mug- 
neeram (4), that asuit for damagés for defamation in respect of 
evidence given by a witness on oath in a judicial proceeding is not, 
maintainable. isis otk FAR asthe sector eae 
.-In-Kirpa Ram v. Empress (26),-the-cccused, who was ‘a defendant, 
in a civil suit pending before a Munsiff, in a written petition to the 
Deputy Commissioner, charged the Munsiff with conspiracy with the 
plaintiff to get up a false case in his Court and who failed to. prove the 
charge, it was held that he had been rightfully convicted under section 
500, Indian Penal Code. 7 . 

In Fateh Muhammad vy. Empress (27), it was held that the oth * 
exception to section 490, Indian Penal Code, must be construed as 
modifying what appears to be the accepted principal of English law, 
that parties to a judicial proceeding cannot be heid liable either civilly 
or criminally for defamation on account, of statements or imputations 
made in their capacity as litigants which affeet the character of third 








persons. 
(20) (1886) I. L. R. to Mad., <8. 
3 Hey I.L. R. 1 Mad, 477. 
22) (1892) I. L. R. 15 Mad., 416, 
23) (1893) I. L.R.17 Mad., 87 
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In Kirpal Singh v. Hukam Singh (28) the’same point was decided 
with more elaboration. A . 


In Maya Das v. Queen-Empress (29) it was held that, whatever - 


may be the common law of England on the subject, there is ‘nothing in 
section 499, Indian Penal Code, which contains the law of defama- 
tion in India that protects witnesses as a class in respect of statements 

, made by them in that character. As the law stands, no defamatory 
statement made by a witness is protected unless ‘it.is made ‘in 
good faith” within the meaning of the exceptions to section 499, and 
the true test of immunity in the case of witnesses as of other persons’ 
is wkether an exception to that section is established in its entirety. 

Ihave now reviewed all the authorities which seem %o bear on the 
point. It is to be observed at the onset that there is the high autho- 
rity of Dr. Blake Odgers for doubting whether the absolute immunity 
which has been assumed to protect witnesses in England. may not he 
subject to qualification. 

The Calcutta High Court, as has been seen in Queen v. Pursoram 
Doss (2) and Greene v. Delanney (3), held strongly that the question 
must be settled by reference to section 499, Indian Penal Code, 
alone, and in Ram Shaha v. Nemai Chand Shaha (7) the rulings 
in these two cases weré held to be binding on the Court. These 
_words at ‘page 871 are of the highest importance :-— 

If the publication is within ofe of the exceptions it is not defamation at all and 
‘is neither an offence nor illegal under the Code; but-if it is defamation, nothing but 
one or. other of the'reasons mentioned in the exceptions can prevent the publication 
from being, criminal and consequently illegal. There is nothing in any one of the 
exceptidhs which can be strained so as to include any statement, whether relevant or 
‘not, which may be inserted in a plaint or written statement or application to a Court, 
though it well may be that a-statement which is essential to the cause of action or 
to the defence is protected by the gth exception. ‘ 

‘It has already been seen that, in the opinion of the learned Judges 
who decided this case, their Lordships of the Privy Council in Gunnesh 
Dutt Singh v. Mugueerdm Chowdhry (4) were not unmindful of the 
gth exception.” It is to be-obgerved that \in this case, as in Woetfun 
Bidiv. Fesarat Sheikh (9), much stress was laid on the question of the 
relevancy of the statement complained of. 

In Kali Nath Gupta v. Gobinda Chandra Basu (10) and in 
Givibala Dassi v. Pran Krishto Ghosh (tt) the absolute privilege 
claimed was entirely repudiated, and it cannot be said that the learned 
Judges in so deciding had lost sight of Gunnesh Dutt Singh v. 
Mugneeram Chowdhry (4), for they considered both Nathjt Muleshvar 
v. Lalbhat Ravidat (8) and Augada Ram Shaha v. ‘Nemai Chand 
Shaha (7), in which it is most pointedly referred to. 

The guarded judgment in Nathji Muleshvar vy. Lalbhat Ravi- 
dat (8) is to some extent in the petitioner's favour, but of course his 
strong point is the judgment of Fulton, J., in Queen-Empress v. Bal- 
krishna Vithal (15). Ihave naturally studied that judgment with 
anxious care, and I am sure I shall not be deemed to be wanting in the 





(28) (1889) P. R. Crim, 13t. © 1 (a9) (1893) P. R. Crim., 64. 
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espect which is due to a considered judgment of a Judge of such 
eminence if I say that it Seems to me.to be inspired by a ‘desire for 


s ayamety an¢ intolerance of the anomaly. that while witnesses are 


protected from prosecution, except for perjury, within due limits. by 
the provisions of section 195 of the Code of Criminal Procedure, they 
should be liable to prosecution for defamation.at the will of any 
private individual. This is highly anomi.lous. no doubt, but so is much. 
of the law, bu: that is a matter for the Legislature rather than for the 
Judge Who has'to do his best to administer the law as he finds it, 


‘unsymmetrical and anomalous though it may be. 


It must be borne in mind also that Telang, J., gave reasons full of 
weight for thinking that-the question should be decided by referente* 
to the exceptions to section 499, Indian-Penal Code, and that in /n re 
Nagarji Trikanji (16),the learned judges said they were inclined to 
share his doubts. Even the decisions of the Madras High Court, 
though in the main in the petitioner's favour, are not unanimously’ so, 
for Hayes v. Christian (23) is decidedly against him, The Allahabad 
High Court as has been seen is wholly against the absolute protection 
claimed and so is the Punjab Chief Court, and 1 consider that the last 
two decisions of that Court referred to by me are a valuable contribu- 
tion to the authorities on the point. " 

Authority then’is strongly against the absolute. immunity’ claimed 
for the petitioner, and so, in my opinion, is common sense and expe- 
diency, for it cannot be to the public advantage that litigants should be 
free to insert any matter they please into their pleadings, applications 
and affidavits, or to make any statements they like in ‘the wttness-box 
however irrelevant, scurrilous or insulting.they may be, and then 
claim absolute privilege with success. 

In this connection these words at the close of the judpment in‘ 
Kali Nath Gupta v. Gobinda Chandra Basu (10) are worth} of the 
highest consideration :— . 

It has been-stated by the learned pleader-for.the. petitioner. as an argument 
in favour of the privilege of parties that in th's country the pleadings in a civil. suit 
Rabitially contain defamatory matter. ~All that ‘we’ have’ to ‘say on this point is 
that, if that is so, it is time that the practice was checked and we cannot regard it 
as affording a reason for declaring parties privileged to indulge in a practice as we‘ 
are asked to do. ‘ * 

To so ‘hold would render the Courts a privileged faboratory for’ 
slander and defamation, and it seems to me that the public interest lies 
in exactly the opposite direction, and that it is of the utmost import- 
ance that parties to proceedings in Court should know that if they 
indulge in defamatory words in their pleadings or anything connected. 
with them or in the witness-box, they must take the consequence if 
their statements are irrelevant, or not made in good faith. In fact to 
put it in homely language, which is often the best, that so far as-is. 
consistent with the due presentment of their cases, they must keep 
divil tongues in their heads, g $ 

~The question of the immunity of advocates is not-before me, and I 
rhost carefully guard myself against it being supposed or suggested 
that I have expresséd- any: opinion on it. 
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I decide that the Special Power Magistrate of Pegu is not precluded 
by the objection that the statements contained’ in the petitioner’s 
affidavit sworn on the 17th of October 1905 are absolutely privileged 


1906... 


Mya Ta 


* from proceeding to hear and determine Criminal No. 144 of 19a6 in his Herr Po Saw 


Court, and. that the question of the petitioner's innocence orguilt must 
*be decided by reference to the provisions of section 499, Indian Penal 


Code. 5 ai e 
Civil Reference. 5 
Before the Hon'ble C. E. ge Offg. Chief Fudge, and ‘Mr, Fustice 
° x rwin, CSL. em 


HLA BAW anp anorugr 9, S. K. R, MUTHIA CHETTY. 


<5, 
R. S, Dantra—for applicants (plaintiffs), | P. N. Chari—for respondent 
— ean (defendant). 


Execution of decree: application for sale of property free of mort, wights 
of mortgagee under s. 295 is at esture Code—duty of fae fie ee tai 
Agen piwer of High Court under s.622—Civil Procedure Code, ss. 287, 295 
), 344, 313, 622. ‘ 

Wien an application is made alleging a mortgage on property liable to be gold 
in Beckie of a decree, Gye! Lean section 295, Ok of the Code of Civil 
Procedure the property be sold free from the mortgage e mortgagee given 
the same rights against the sale-proceeds as he had against the paiertes tie Cont 
is not bound to grant suck an application, and ought not to enquire into the merits 
of the alleged mortgage further than is necessary for the purposes of section 287. 

If by an irregularity the mortgage is not mentioned in the proclamation of sale, 
the mort¥agee’s interests are not affected. The High Court will therefore not 
interfere in revision on his behalf where there has been such an irregularity. 

Zeya v. Mi On Kra San, 2 L. B. R., 333, referred to. 

Téruchittambala v. Seshayyangar, Gaby 1.L.R. 4 Mad, 9833 Sew Bux 
Bogla. v. Shib Chunder Sen, (i886) I.L.R.13 Cal. 2255; Venkataraman v. 
Mahalingayyan, (1886) I. L. R. 9 Mad, 508; Viraraghava v. Parasurama, (1891) 
1. LR. 15 Mad., 372 ; Purshotam Sidheswar v. Dhondw Amrit Danwate, (1880) 
LLR. 6Bom., 582 3 Vishnu Dikshit v. Narsingvav, (1882) 1. L..R.6 Boms.584 5 

i 5 : 





* |. The following reference was made to a Bench by Hartnoll, F. :— 
*” It was objected by Mr. Chari that this case was not one in which 
there should be interference under section 622 of the Code of Civil 
Procedure in that the lower Court has discretionary powers under sec- 
tion 295, proviso (4), of the same Code, and that a mere exercise of 
discretion was not a ground for exercising the power of revision. In 
the argument the following cases were cited to me :— 

Tiruchittambala v. Seshayyangar (t), Sew Bux Bogla v. Shib 
Chunder Sen (2), Venkataraman v. Mahalingayyan (3), Viraraghava 
v. Parasurama (4). - fe 

The grounds under which interference under section 622 is war- 
tanted and right have been the subject of long discussions in ihe 
different High Courts, and in this Court they have been fully discussed 





1) (1881) 1. LR. 4 Mad., 383: 4 (3) (1888) I. LR. Mad., 508, 
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in thé case of Zeya y. afi On Kra San (5). 1 am bound by this 
latter ruling, and I-would draw special attention to the words of the 
learned Chief Judge quoted at pages 339 and 340 of the Lower Burma 
Rulings, Volume If. 

This case is also further complicated by the facts (1) that, on the 
4th May 1906, the’District Judge ordered that the sale might procee¢ 
as free from the alleggd mortgage without-giving the mortgagee a lién 
on the sale-proceeds, and “(2) that theJand hag been sold—I conclude 
free of the mortgage. 

» But the first point for decision seems to be whether the refusal of 
the District Judge to enquire into the mérits of the alleged mortgage 
was an illegality or material irregularity such as would warrant inter» 
ference by this Court under section 622 of the Code of Civil Précedure, 
It is contendedthat section 295, proviso (4), merely gives discretionary 

owers, and so.that when the District Judge passed the order he did, 
i was acting in the exercise of his discretion, Two cases have been 

uoted to me—Purshotam Sidheswar v. Dhondu Amrit Danwate (6) ; 
Vishnu Dikshit v. Narstiagrav (7). 

‘These cases seem to have been references on a question of jurisdic- 
tion, and they do not lay down that the Court must enquire into the 
merits of the alleged mortgage. Iam in doubt as to whether, when 
an application is made under section. 295, proviso (4); the Court is 
bound to enquire into the merits of the alleged mortgage, and as to 
whether, if it does noi do so, an illegality or material irregularity is 
committed of such a nature as to warrant interference under section 
622 of the Code. The confirmation of the sale of the land in. dispute 
is stayed pending further orders, and under section 11 of the Lower. 
Burma Courts Act, the following question is referred for the decision 
of a bench :— 

“When -an application is made under section .295, proviso (4) of 


. the Code of Civil Procedure alleging a mortgage on property liable to 


be solé.jn-execution-of a decree, and askiag that it be_ordered to bé 
sold ‘free ‘from such mortgage and that the.morfgagee be given the 
samé'right against the proceeds of the'sale as he had against. the pro- 
petty sold, is the Court bound to enquire into the merits of the alleged 
mortgage, and is a refusal to do so such an illegality or material irregu- 
larity as will warrant this Court’s interference under section’ 622 of the 
Code of Civil Procedure?” . 

The opinion of the Bench was as follows :— t 

Fox, Ofg. C. F—I would answer the questions referred as fol~ 
lows :— a 8 

Clause (4) of section 295 of the Code of Civil Procedure does not 
provide fora mortgagee or incumbrancer making an application that 
the attached property. be sold free from his mortgage or charge, giving 
him the same right against the proceeds of sale asyhe had against the 
property-sold. The clause merely says that when property. liable to 


. be sold in execution is subject to a mortgage or. charge, the Court 


may with the assent of the mortgagee or incumbrancer sell it free from 
(5) 2 L. B. R..333- 





6) (1880) I. L. R. 6 Bom, 582. 
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the mortgage or charge, etc. There is nothing in this clause. which. . 1906. ~ . 
indicates that there should be-an enquiry as to whether the property H ie 
is subject to a mortgage or charge. The section which indicates that’ 1%) 
an enquiry.as to mortgages and other encumbrances should be'made , Ss, K.R. 
is section 287. That casts on the Court the duty of issuing a proclam- Murata Cagtr¥ 
ation ‘of sale which shall specify as fairly and accurately as possible, . © 
amongst other things, any incumbrance to which zhe property is liable. 
It also says that for the purpose of ascertajuing the matters so to be 
specified; the Ccurt may summon any person whom it thinks hecessar 
and examine him in respect to any of the matters required to be speci- 
fied, and may require him to produce any document in his possession or 
power relating thereto. ~ s : 
The provisions of the section are to guard the interests of purchasers 
at Court sales, and to ensure that such sales chall be as good and effec- 
tive as ible. An omission to comply with its provisions may, be 
ground for setting aside a sale under section 311, if the decree-holder or 
owner of the property applying under that’ section proves that he has 
sustained substantial injury by reason of the omission. A purchaser, 
however is only. given a remedy by sunimary procedure when it is shown 
that the judgment-debtor had no saleable @nterest in the property sold 
—section 313. « e 
‘Although clause (4) of the proviso to section 295 does noi contem- 
plate an application by a mortgagee of attached property to have the 
property scld free of his mortgage giving him the safhe right as against 
the proceeds of sale as he had against the mortgaged property, and 
although the Code nowhere gives a mortgagee the right to have this done, 
if a mortgagee does make such an application, he thereby gives notice 
to the Court of his claim as mortgagee, and in pursuance of the Court’s 
duty vnder section 287, it should inquire into such claim with a view to 
inserting the particulars of it in the proclamation of sale, if it is deter- 
mined that the property shall, be sold subject to the mortgage. 
* If om inquiry there is no question about the claim being correct, the 
Court may well‘act under aise (6) of the proviso to section 295; but 
ifthe claim is dispated or is not admitted, action under the clause would 
not be appropriate, because in an inquiry under section 287 nothing can 
be settled definitely, and the rights of some of the parties might be pre- 
judiced by proceeding under clause (6) of section 295. ; 
When the mortgagee’s claim is disputed or is not admitted, the ap- 
propriate procedure would appear to be to ‘state in the proclamation 
of sale that the claim has been made, but that it is disputed, or it 
is not admitted, as the casemay be. The fact of such claim being made 
would be.a thing material for bidders at the sale to know, and even if 
the Court did not think the case fell under clause (¢) of section 287, it 
should insert mentign of it in compliance with clause (e). The further 
uestion arises whether, when a Court has not complied with section 287, 
this Court should interfere under section 622 of theCode. The Court 
has power to interfere when there has been any, material irregularity in: 
rocedure, but section 311 provides a special remedy when there has 
een a material irregularity in publishing or conducting a sale in execu- 
tién of a decree. The Court which ofdered the sale is therefore the 


278, LOWER BURMA RULINGS. 





~1906._. Court which the Legislature designed should in the first instance inquire 
Hua Baw into‘the irregularity and its effect, and consequently this Court should 


a not interfere unless the special remedy provided by the. Legislature has 

S.K.R. , first been sought.. That remedy is, however, only given to the decree 
furuta Cuerry, holder and owner of the property sold. 

Pee Whether this Court should exercise its powers under section 622 on 
behalf of a purchaser when.a Court has not cumylied with section 287, 
and he has been prejudiced thereby, need not be decided in this case. 

The applicant in the present case was oné who claimed a mortgage 
om the property to be sold. ‘ 

As I have shown, the law gives him no right to have the property sold, 
free of his mortgage giving him the same rights against the proceeds of 
sale as he has against the property. 

It is left to the discretion of the Court to make an order under clause 
(5) of section 295, * . e 

If his mortgage is not inserted in the proclamation of sale his inter- 
rests are in no way affected. ° If his mortgage is a good one the Court 
cannot affect his rights over the property, even if it sells the property 
as being unincumbered. ; 

This being so, it appears tu me that this Court should not exercise its 
revision powers on behalf of a mortgagee, even when there has been 
material irregularity in not setting forth in the proclamation of sale any- 
thing about his mortgage. Still less should the Court interfere to order 
an inquiry which a*mortgagee cannot claim, or to order a Court to act 
under clause (4) of section 295. =r 3 

Irwin, $—I concur: 


se . 
timinal Revision Before the Hon'ble C. E. Fox, Officiating Chief Fudge. « 
No. 976 of 1906. | SHWE KUN anp anoTuer v. KING-EMPEROR anp PO KYA. 
silat se Buyn—for applicants. Maung Thin—for respondent (com- * 
a i a _| plainant). cs 


Criminal trespass—Indian Penal Code; s..447—Specific Relief Act, 1877, s. 9. 

A sent his servant B to plough certain iand. C thereupon prosecuted A and B* 
for criminal trespass, and obtained convictioris. <* 

‘A had not entered personally upon the land. He could not, therefore, be con- 
victed under section 447. < i ° 

B entered on the land bona jide as A’s servant, and not in order*to annoy C. 
Section 447 does not apply to such a case, . 

Convictions and sentences set aside, 

‘Where it is open.to complainant to bring a suit-under section 9 of the Specific 
Relief Act, 1877, to regain possession of land, a Magistrate should not entertain a 
complaint of criminal trespass on culturable land, unless it is made very clear upon 
the examination of the complainant that the alleged trespasser must have entered ” 
on the land with one of the intents mentioned in section 441, Indian Penal Code. 


There was no evidence that Shwe Kuri, the first «accused, ever per- 
sonally entered on the land. The Magistrate has only found that he 
rented it out to the second accused to plough. Constructive entry 
upon property by a servant isnot an entry within the meaning of sec- 
tion 441 of the Code of Criminal Procedure, To constitute an offente 
under that section there must bean actual personal entry by the person 
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- accused: The conviction of and sentence upon Sawe Kun are set aside, 1908 
. and he is found not guilty of the offence charged against him. ‘The fine Suwe un 
paid by-him will be refunded. ; me 
* The second accused Po E entered the land because he was employ- Kixg-Emprror__ 
, ed by Shwe Kun to plough it. Even if he knew that Kya Waing had, NU Po Kya. 
cultivated the land last year, and if Kya Waing told him that he was ——¥ 
‘oing to. work it this year, it dees not follow that hg ‘committed crimi- 
nal*trespass upon his origihal entry or by remaining on the land. 
To hold a mere cooly acting under the orders of his employer guilty 
of criminal trespass, and thereby to assign tp him an intent to annoy 
a persen who had a dispute with his employer as to the tight to the 
-dand, would be an extravagant straining of section 447 of the Penal Code. 
The convigtion and sentence of and upon Nga Po E are set aside, and - 
he is found not guilty of the offence. charged against him. The fine 
paid by him will be refunded. 5 
:. Fhe case should not have Been entertained by the Magistrate, It 
‘was open to the complainant to regain possession of the land by insti- 
otuting a suit under section 9 of the Specific Relief Act. Where this 
can be done, Magistrates should not entertain complaints charging crimi- 
nal trespass on culturable land, except when jt is made very clear upon 
the examination of the conrplainant that the alleged. trespasser must 
have enteréd on the land with one of the intents mefitioned in section 
441 of the Penal Code. : 


° 


° Before Mr. Fustice Irwin, G.S1. " Criminal Revision 
‘ KING-EMPEROR ». TAW PYU. 3 aes 
Plea of guilty—conviction on—Code of Criminal Procedure, 3. 2 age6. 
ore TaN of Magisivate under & $49, Lie of Criminal Procedavee en ‘giles ae 


There is no foundation for the view that an accused person rf 1906. 
: i pyertent case'immediately 07.2 lea of gully, without being, ane phar £ jae 
lefence. aie = 
* A Magistrate to. whom’a case has teen submitted under section 349, ‘ 
Criminal Provedure, has no power to return thg case for the ape re 
omissions. : 
The accused was tried by a third Class Magistrate, and pleaded 
uilty toa charge of theft ina house, The Magistrate t! lereupon sent 
im to the Subdivisional Magistrate for sentence under section 349 of 
tle Code of Criminal Procedure. The Subdivisional Magistrate 
recorded, “‘ In warrant cases no accused can be convicted on his mere 
pleading guilty” and sent the case back to the third Class Magistrate 
to take she araeeds defence. 
The Subdivisional Magistrate was wrong. Section 255 of the 
of Criminal Procedure could not be plntner thin ie is, fie cat ard 
. accused pleads guilty. the Magistrate shall record the plea, and may, in 
his discretion, convict him thereon”. Up to the stage of framing the 
charge the Magistrate’s précedure was perfectly correct, and on 
recording. the plea of guilty he used his discretion quite properly in 
acting forthwith under section 349. . 
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Moreoyer, if there Had been any need to take the accused’s defence, 
the Subdivisional Magistrate ought to.have done it himself.. Section 
349-does not give him any power to return the case to the third Class. 
Magistrate for the purpose of supplying omissions. Sub-section (2) 
indicates the course he should adopt. 


a Sie as E 
Before the Hon'ble Mr. Cy E. Fox, Chief Fudge. . 
«* PAW THA v. KING-EMPEROR. 
Trial—evidence for prosectition—separate trial for distinct offence—s, 2 
Cade of Criainad Proccieons s és AAS 
Seven persons were accused together of theft or dishonest receipt ard disposal’ 
of stolen property, The Magistrate heard the evidence for the prosecution against 
all seven together, and after sischarging: two, decided that the acts of the remainder 
‘did not form part of one transaction. He therefore charged them in three separate 
oups and preceeded against them in three separate trials, but. without - re-heaving 
the evidence for the prosecution separately, although parts of it which were relevant. 
against others of the accused had no connection with the case of the appellant. 
Held,—that the word “trial” includes the hearing, of the evidence for the 
rosecution, as well asthe subsequent procedure laid down in Chapter XXI of the 
ode of Criminal Procedure for the trial of warrant cases, and that under. section: 
233, Code of Criminal Procedure, the appellant was egtitled to a separate trial from. 
the’ beginning. a a 
Subrahmania Ayyar v. King-Emperor, (1901) 1,L.R..25 Mad.; 61, referred to. 
The case for the prosecution was based upon the following facts 
having been’ préved. A case of umbrellas anda bundle or bale of 
gunny bags were removed from a railway wagon in which they were 
being carried. The theft must have been committed whilst the.train 
of which the wagon formed part was in motion between two stations. 
Some days after the theft the headman of a village near the railway, 
line received information, in consequence of which he made enquiries, 
and subsequently went to the appellant’s “house, where he took 
possession of oné new umbrella and ,six,guony bags. From the 
appellant’s house the headman went to the -house*of owe Po Han, and 
he there found an old gunny bag and 4 paper label with a trade mark 
on it which corresponded with the trade mark on the umbrella taken 
from the appellant's house. On the following day 80 umbreHas and 
two gunnies were found on a search, being made in'the jungle, and 
later on 178 gunny bags were found in a tank close to the’ place where 
the 80 umbrellas had been found. Later again two umbrellas and 1§ 
gunnies. were found in another place. Later again the appellant is 
said to have taken the headman toa nullah from which two more gunny 
bags were taken. The appellant is said to have later on shown the 
place, where the deal case which had contained the umbrellas: lay’ 
hidden. ~ : : 
More umbrellas and gunny bags were found from time to time-in 
various places, and finally on furthey information the huts of a gang 
of railway coolies were searched, and umbrellas were found in‘or near 
to some of them. . 
“Altogether seven persons were sent up by the police charged , with 
theft in a building or dishonest receipt and disposal of stolen property. 
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The Magistrate took evidence .against all seven accused. He 
sdischarged the. 3rd and 4th accused, the evidence against whom was 
‘directed to show that they had‘had to do with the property. found in, 
the jungle and tank. Coming to the conclusion that the di: is of 
‘the property by the appellants and the remaining accuse; did not 
“form one transaction, he determined to frame s¢parate charges’ and to 
atty the appellant separately from Po Han, the 2itd accused, and to 
try the 5th, 6th and 7th accused, who belonged io the gang of railway 
-coolies, in another separate trial. ' 3: 

It was apparent from the first ‘that the appellant was not in any way 
-contected with the receipt and detention of umbrellas 5y these coolies, 
‘but the Magistrate took all the available evidence against all seven 
,accuse@ in one .proceeding, seemingly because the articles which the. 
evidence connected each with, respectively, formed part of property 
which had been stolen in one theft. His viéw was that the evidence 
up to the framing of the separate charges had been taken under sections 
252 and 253 of the Code, and that his trials of the accused would only 
commence from the time he framed the charges. o- 

' He directed, separate trial records to be made for the case against 
‘the appellant, the case against the 2nd accused and the case against’ 
the 5th, 6th and 7th aecused, and being of opinion that it was not 
necessary to hear again the evidence already recorded, he ordered his 
record of it to be filed in the appellant’s case, intimating that he would 
refer to it in dealitig with the cases against the other accused. 

The Magistrate’s procedure was not, in my opinion, correct, or 
justified. by the provisions of the Code of Criminal Procedure, 

The general rule. laid down by section 233 of the Code gives an 
accused the right to be tried separately and on a separate charge for 
every distinct offence of which he is accused. 
> Ge of the excepticns to the general rule is when he is accused of 
-an offence committed in-a transaction to which another person or other 
*persons is or are allegedsto have been a party or parties. In such case 
‘the two.or mdte:may be tried at one trial. 

_ At atrial only such evidencé is admissible as is relevant. If the 
Lok and recording of evidence fp to the framing of the charge 
against the appellant was part of his trial, a large amount of evidence 
mot connected with him has been admitted and he may have been 
sembarrassed.- The principles laid down in Subrahmanta Ayyar v. 
King-Emperor (1) would appear to apply to the present case as strongly 
sas they did in the description of case dealt with by their Lordships of 
the Privy Council, The question is whether the proceedings up to the 
Hreming of the charge against the appellant, or, as prefer to put it, 
up to the time when under section 236 his pleaof not guilty was 
recorded, formed part of his trial or not. 

Some wording of the Code, which I shall hereafter refer to, tends 
to confuse the Uistinction between an “inquiry” anda “trial.” In 
the draft Bill it was proposed to define a “tri-1” as meaning “ the 
proceedings taken in Coaet after a charge has.seen drawn up, and 


(1) (1gor) I. L. Re 25 Mad., 61, 
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_ includés the sentence 
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(if 'any) on the offender, It also includes the 
proceedings under Chapters XX and XXII ‘from the time when the 
accused appears in Court.” This proposed’ definition, however, was 





te 
‘une-Eurzror,s abandoned, and the word “ trial” is not defined in the Code as it stands. 


The word “inquiry”, however, is provided for in the definition section 
as follows—“ inquiry includes every inquiry, other than a trial con; 
°ducted under this Code by a Magistrate or Gonrt”’._ The words “ other 
than a trial” were introduced by the Code of 1898, These words show* 
that the Legislature recognised that what is done under procedure 
laid down for an inquiry may» also be done under procedure laid down 
for a trial. ee . 

The first procedure in an “inquiry” under Chapter XVIII of the 
Code is practically the same as the first procedure on the “trial” of a 
warrant case under Chapter XXI. Section 251 says that “ the following 
procedure shall be observed by Magistrates in the trial of warrant 
cases”. . 

The meaning of this, it seems to me, is that the whole of the proce- 
dure laid. dowu by the subsequent sections of the chapter forms part 
of the “trial” by the Magistrate, and consequently thatethe taking of 
evidence in support of the prosecution is not an inquiry within the 
definition of the word “ inquiry” given in the Code, . 

This construction &ccords with the ordinarily acceptéd understand- 
ing of what is included in the “trial” of a person accused of an offence, 
and is, I think, the construction which must have been contemplated’ 
by the Legislature when it abandoned a proposed definition of “ trial,” 
which would have limited the actual triad in a warrant case.dedlt with 
by a Magistrate to the proceedings after a chargeyhad been drawn up. 

’ ‘The words “ claims to be tried” in section 256 no doubt give colour 
to the argument that no trial commences until after the accused refuses 
to plead, or does not plead, or claims to be tried; but the above fvords® 
do not, in my opinion, really raise any doubt that a trial under Chapter 
XXI commences when the accused ‘appears ot is brought ~ before a 
Magistrate under section 252. * 

Nor does the use of the words “fresh inquiry” and ‘further 
inquiry” in sections 436 and 437 in somewhat extended senses weaken 
what I think is the conclusion tobe drawn from the definition of 

“inquiry”, the heading of Chapter XXI and the wordingeof section 


251. 

s In my judgment the appellant was tried with other accused when 
there was no justification in the Code for his being so tried, and I must 
hold that such trial was illegal. os aeeee 

I therefore set aside the conviction and sentence, and ‘direct that 
the appellant be re-tried de novo according to law. The appellant 
will be detained as an under-trial prisoner unless he is under sentence 
for some other offence. i 
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Before the Hon'ble Mr. C. E. Fox; Chief Fudge. 
MI.MO DAH 9, KING-EMPEROR. 
Gaunt—for applicant. 

}—alteratio: inding—Criminal Procedure Code,,18 otice 
pe ai tng aes Sn Pea R ore 
The Magistrate chargeé'the accused persons under <éction 406, Indian Penal 

Code. He Sood them'net guilty under that section, but, without framing a fresh 
‘charge, ‘convicted thera under section 417, Indian Penal Code, On appeal the 


Sessions Judge found thatthe convictions under section 417, Indian Penal Code, 
were érregular, but altered them to convictions under section 406, Indian Penal 






» Code, without giving the accused an opportunity of showing cayse against being 
‘convicted of offences punishable under that section. : 
Held,—that the ‘Sessions Judge acted. illegally, A rehearing of the appeal was 
a 2 ‘ 


ordered, =. | ’ ° 
.THE Magistrate charged the accused with offences punishable under 
section 406 of the Indian Penal Code. He found all of them not 
guilty of an offence under tat section, but without- framing any charge _ 
agtink: them of having committed any other offences,he convicted some 
of them of offentes punishable under section 417 of the Code. 

The’ learned Judge held that the Magistrate had committed an 
irregularity in convicting of offences puhishable under section 417, but 
he found that the evidence recorded disclosed that the appellants had 
committed offences punishable under section 406. He accordingly 
altered the findings and in one case reduced the sentence. : 

I cannot find on the record anything to show that the learned 
Sessions : Judge gave any intimation to the accused, or to any advocate 
or cissten appearing for them of what he proposed to do, or that they 
had any opportunity of showing cause against being convicted by him of 
¢ffences of which they had been acquitted by the Magistrate. 

Uta the circumstances the “order of the Sessions Court cannot 
stand. aiae ; : 

I set it aside and direct that the appeal of Mi Mo Dah and of 
Shwe Tha Aung and Aung Pra Kaing (if they appealed) be re-heard, 


Before Mr. Fustice Hartnoll. 
PO SIN ». KING-EMPEROR, 
Ten‘house gaurg— police oficer—Lower Burma Village Act--Indiam 


9; 
vidence Act, s, 25. 


A ten-house-gausig appointed under the Lower Burma Village Act isa police 
officer within gr paras section 25, Indian Evidence Act, ” 
« Cromny. Po Hlaing, 1 L. B, Ro, 65, cefered to. 
s 2 


One other piece of evidence has been admitted against appellant 
and that is that the appellant admitted his guilt te the ten-house-gaung 
when the latter came up.. This admission was, ir sy opinion, inadmis- 
sible in evidence under section 25 of the Evidence Act. A ten-house- 
ating must, in my opinion, be held to be a police officer. His appoint- 
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went veer is given at poge 16 of. the Lower Burma Village Manual. 
it tuns:— © ~ ie : 
‘Under the authority of section 3 (4) of thé Léwer Burma Village Act, 388, 
Meare anced wo bo afelnipanag of eeliage Bit 
appoint in-gaung of the . in 
ie pas towanbip ef the " Districts 7* 
The effect of this appointment order is to. confer on Maung ia, ree 
we powers, duties and privileges of a-rural policeman as stated on the reverse “of 
is O1 . set “i x” i“ @ 
Then, follow:‘the powers, privileges ahd. duties of sd-ein-gaung- 
They begin :-— dea: : eS 
The appointment certificate under the seal and signature of the Deputy Come 
missioner invests the séein-gaung with the powers and: privileges of a police 
officer under the Code of Criminal Procedure and under the Police Act, o 
His bounden duties follow. Five of them relate to’criminal matters, 
oneto registration of vital statistics, and one is ageneralone. Hénceit 
appears that the main portion of his dutie’ is connected with criminal 
matters. In the case of the Crown v. Po Hlaing (t) the Status of 
ten-house-gax’xgs was considered but not definitely. The learned 
Judges described them as “ persons who-are themselves hardly to /be 
arded as technically police officers coat in the wider sense.which, 
following the Calcutta decision, we shoul probebly. consider appli~. 
cable”. Their status was not in question in that tase ‘but: that of a 
village Neadman. For the reasons given above; J must hold-a toa 
house-gaung: to be a police officer within the meaning of section 25° of 
the Evidence Act. The appellant’s statement to him is in my opinioné 
inadmissible in evidence. P * 


a (1) tL, BL 
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